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NEWSMEN’S PRIVILEGE HEARINGS

- TUESDAY, FEBRUARY 20, 1973

" U.S. SENATE,
SurcommrrTEE oN CoxstiTuTioNat Ricrrrs, .
COMMITTEE ON THE J UDICIARY, '

- : Washington, D.C.

The subcommittee met, pursnant to notice, at 10:10 a.m., in room
1202, the Dirksen Senate Office Building, Senator Sam J. Ervin, Jr.
(chairman) presiding.
G Present: ISJenat;ors ‘Ervin (presiding), Kennedy, Tunney, and

urney. _ _

_Also present: Lawrence M. Baskir, chief counsel and staff director;
and Britt Snider, counsel. C :

Senator Ervin. The subcommittee will come to order.

Thomas Jefferson wrote in 1787: ‘

The basis of our government being the opinion of the people, the very first '
object should be to keep that right; and were it left to me to decide whether we
should have & government without newspapers, or newspapers without a govern-

- ment, I'should not heyitate a moment to prefer the latter,

The Founding Fathers, of course, decided that we should have both
Gov-rnment and newspapers. Ever since then we have tilme and again
sought to -reconcile asserted Government necessity—warranted or
not—to the demands of the first amendment. And. today, almost 200 N
years later, we again find ourselves attempting to define the relation-
ship between these. two essential components of our-society. Specifi- )
cally, we will consider in these hearings the question of whether Gov-
ernment should be permitted to compel the press to reveal the identity
of confidential sources of information or the content of unpublished
information. | S : R

The subcommittee held hearings in late 1971 and early 1972 entitled
“Freedom of the Press,” and a considerak’e amount of testimony on
the desirability of such an innovation was heard at that time.

The controversy, however, goes back considerably further. Back, in
fact, at least a century.. The first reported case of .a newsman refusing
to reveal the source of a news story to a grand juty was in 1874. There
have been sporadic instances ever since. The courts, traditionally un--

- happy about evidentiary privileges which limit judicial access to in-
formation, by and large have refused to recognize a common law right
of reporters not to identify sources or to disclose confidential infor-
mation., ‘ : T s

As a consequence, some 18 State legislatures have seen fit to pass
laws providing for some type of protection. To this point, the Congress
has not, although bills providing for a newsmen’s privilege have been
introduced in the Congress since 1929. "
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The situation, until the present controversy arose, has largely heen
one of an informai necommodation bhetween newsmen and prosecntors,
T'he newsman has been willing to give testimony under certain condi-
tions, and prosecutors have sometimes been willing to recognize the
harm to confidential sourees in those cases where the reporter balked.
Often they did not press their demands for testimony, Of course,
where demands were pressed, the reporter faced a jail sentence for
contempt if he insisted on remaining silent. Tf court, challenges ensued,
inevitably the reporter would Tose. Kven in States which had protective
statutes, conrts have heen prone to look for ways to get avound them,
and thereby obtain the newsman’s testimony. ]

Despite the frequeney of these elashes, no ease involving this matter
had ever come to the Stpreme Ceurt until last June, when in a contro-
versinl 5 to 4 decision the Court ruled that the first amendment’s
guarantee of a free press did not entitle a newsman to refuse to reveal
Ins confidential sonrce to a grand jury. Justice White, writing for the
majority, stated: :

Until now ilie only testimonial privilege for nnoflicial witnoesses that is ronted
in the Federal Constitution is the Fifth Amendment privilege against compelled
self-incrimination. We ure asked to create another by interpeeting the First
Amendinent to grant newsmen a testimonial privilege that other citizens do not.
enjoy. This we decline o do. ... We perceive no basis for holding that the
public interest in Inw enforeement and in ensuring effective arand jury proceed-
ings is insufficient to override the consequential. but uncertain, hurden on news
gathering which is said to resnlt from insisting that reporters, like otlier citizens,
respond to relevant questions put to them in the convse of a valid grand jury
investigation or eriminal trial. . . . [T]he evidence fails to demonstrate that
there would be a significant construction of the flow of news to the publie if
this eourt reaflirms the prior common law and constitutional rule regarging the
testimnonial obligations of newsmen.

Justice Stewart, in his disserit, took issue with the practical effect
of the majority’s holding, and urged a qualified privilege of his own:

We cannot. escape the conelnsion that when neither the reporter nor his source
can rely on the shield of confidentiality against unrestrained nse of the grand
Jury’s subpoena power. valuable information will not be published and the public
dinlogne will inevitably be impoverished. . , . A corollary of the right to publish
must be the right to gather news. . . . I wounld hold [in order for a grand jury
to compel testimony fromia newsmsan] that the government. must (1) show that
there is a probable eanse !o believe that the newsman has infotmation which is
clearly relevant to a specific probable violation of law: (2) demonstrate that
the information sought cannot he obtained by alternative means less destructive
of First Amendment rights; and (3) demonstrate a compelling and overriding
interest in the information. : i

In a separate concurring opinion, Justice Powell indicated that the
Court may not in the future twrn deaf cavs upon newsmen if the
Government can be shown to have harassed the newsmen, or has other-
wise not acted in good faith in the conduct of its investigation or
inquiry. But for now the Contt has left it to the Congross to determine
the desirability and the necessity for statutory protection for newsmen.
This is preeisely the point of our deliberations over the next 2 weeks.

Certainly what has happened since the Snupreme Court’s decision
has not allayed our concern. We have been witness to the spectacle
of several reporters being sent to jail for their refusals to 1dentify
confidential sources or to make available unpublished materials. To he
sure, most of the recent, cases have involved State, rather than Federal
proceedings; but they indicate nonetheless that the Caldewell decision
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niay have been the green light which prosecutors and judges alike were
waiting for, The large volume of mail which the subeommittee has
received on this matter indicates substantial public concern that the
Caldwell-Dranzburg case may seriously stif\e access to news and
information,

Our problem, then, in a nutshell, is to decide whethoer or not to adept
some form of statutory protection and, if so, what form that protec-
tich shonld take. In doing so we must resolve many very delicate is-
sues. We face o complicated legislative respousibility not wnlike the
one the Founding Fathers dealt with 200 years ago, and I do not pre-
sume that we have the same wisdom as they. It would have been far
better 1f the Court had properly faced the issue last June. To write
legislation balancing the two great public interests of a free press
and the seeking of justice is no casy task, This is a problem better ap-
proached through case-by-case litigation rather than through inflexible
statutory words. Nouetheless, we must try.

Tirst of all, does the lack of a testimonial privilege for newsmen
really present a problem? There has never been such a Federal priv-
ilege before, and vet sources of imformation have obviously not “dried
up.” There has always been a threat that the newsman may be called
before a court or grand jury, and forced to revedil his sources. Yet
certainly there has bheen continuing disclosure by informants since
the beginning of the Republie,

On the other hand, we will never know low much we might have
known had not this threat of a press subpena and ultimate exposure
been hanging over the sources of confidential information. It does
stand to reason that sources would be more reluctant to come forward
and reporters more reluctant to publish, when to do so may subject
them to subpena and an indeterminate jail sentence. A. M. Rosenthal
recently wrote:

Tt seems entirely plain that the destruetion of confidentiality of news sonrces
will have an impact on how much the publie knows ahont every aspeet of public
affairs. There will simply be fewer and fewer people in Government and out of
Government willing to take the risk that the press will be able to proteet them.
It will not all happen tomorrow Imt it will happen as long as this conntry is
ready tosuy that the price of dissidence is exposnre,

"To be sure, there are competing interests involved. On the one hand
is society’s interest in being informed- -in learning of crime, cor-
ruption or mismanagement.

Enlightened ehoiee by an informead citizenry—
Wrote Justice Stewart—

is the basie ideal upon which an open society is premised . . . not oaly does
the press enhance personal self-fulfillment by providing the people with the
widest possible range of fact and opinion, but it also is an incontestable pre-
condition of self-government. .

On the other hand, we have the pursnit of truth in the courtroom.
It is the duty of every man to give testimony. The sixth amendment
specifically gives a criminal defendant the right to confront the wit-
nesses against him, and to have compulsory process for obtaining wit-
nesses in his favor, Society, too, has a marked interest in identifying
and punishing the violators of its laws. All of this must necessarily be
made more difficult by any testimonial privilege. '

s
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Tn addition to the eflects on Iaw enforcement and the administration

“of justice, the public also worries that sueh a testimonial privilege

will hecome a shield behind whieh irresponsible jonrnalists may hide.
Withont revealing sonrves there is no means of evalnating the ae-
curacy or fairness of news reporting., nor indeed whether the story
is not a complete fabrication. One ontraged citizen recently wrote
to me expressing his doubts ahont the license a testimonial privilege
would give members of the press:

The publie is uninformed about the issues in regard to newsmen’s privilege,
and it is largely the press' fault. Phis hinged nnd weighted treatment is as dis-
turbing as the alleged repression which shield legislation purports to correct. . . .
ITow can the publie judge the trustworthiness of news gathered by the wmedia
from anonymous informants or sceret sources? Would not shield legislation
encourage irvesponsible newsmen to obtain information Ly theft or bribery?
Would uot i impede eriminal prosccutions of newsmen if they had written ahout
it? What is to prevent a newsman from asserting truth as a defense in a libel
suit and then refusing to tell who the source was? If the reporter identifies his
souree as a member of a group, is not the entire group-tainted when lie refuses
to roveal the name of the informer? Finally, should a privilege so susceptible of
abuge be granted 0 profession which has no code of ethies or internal structure
for disciplining its mnembers?

These nre not idle questions.

Tt is also significant that even some in the press have doubts abont.
the wistdom of such legislation. They feel that, after all, the first amend-
ment is an unequivoeal guarantee of a free pross which should not he
tampered with. Any lcomhlmn st unavoidavly have the effect of
limiting that enarantee. They look npon this legislation as bad
plc('c(]ont

Furthermore. there is a serions problem of constitntional policy
\\h]ch must be faced. The Justice Department, in hearings before
the TTouse earlier this month, warned that legislative pr otection of the
press may well lead to legislation regnlation. "That is not an idle worry.
The same Congress which grants the privilege may condition it on
proper conduct. A futnre Congress, irritated by a critical press, may
hold repeal of the privilege as a threat to secure a more compliant
press. What is now protective legislation may tomorrow be a hostage to
good behavior.

The first amendment does not contemplate that the press hold its
rights at the sufferance of the Congress any more than of the President.
The great right and r OQ])OHS]])I]It\’ conferr ed by the Constitution on the
press has its price. And the price is that the press must fight its own
battles. Tt may not come running to Congress as soon as the going gets
ronglh.

The great vights the press now enjovs were not conferred as a gift
from Congress. Quite the contravy. They were wicsted from a ve-
Inetant, and move accurately, an antagonistic government. When the
press was licensed, pub]]qhms went to jail fo win the freedom to
publish.

When prior censorship existed, they fought with their bodies and
their fortunes.

When seditious lihel was a crime, they nonetheless criticized King
and Parliament, and went to jail for the privilege.

They did the same when the sedition law was enacted, and when
colonial governors and legislators sought to restrict knowledge of their
activities to official pronounr'ements
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Both before and after Culdiwell, reporters and editors have gone to
jail to defend “heir rights under the first amendient, regardless of
what courts and legislators felt.

This is not the first era when the press has had difiiculties. Indeed,
despite the warnings expressed by Rosenthal and others, one may well
question whetiier the press is now under greater fire than at other times
in our history. -

There is a way to resolve this problent which is more diflienlt than
legislation, but far preferable. That is to call upon the press to read its
own conrageous history, If reporters, editors, and publishers read this
history, they would not come petitioning to Congress, but would win
this point like they won the other elements of their freedom in times
past. They wonld lay their perscnal freedom on the line like Mr. Cald-
well, Mr, Weiler, Mr. Bridge, and others have done.

It is against these general considerations that we must view the
need for aflivmative legislative action.

To be sure, the press feels threatened and intimidated by a hostile
adiministration. Tt has begun to wonder whether it is still able to

fulfill its role as a conveyor of information to the publie. Members

of this administration have publicly castigated and threatened press
aud hroadeast media. Proposals have heen uade to sef up standards
for the renewal of hroadcast licenses which arve little move than trans-

parent attempts to censor unfavorable comment. Funds for public -

broadeasting have been vetoed and public affairs programing, soue-
times critical of the administration, has been curtailed. The FBT
spends ite thne trving to eateh eritieal reporters in illegal eonduet,

* The administration’s stance with regard to the newsmen’s privilege.

while not one of vehement hostility has nonetheless been one of re-
sistance. Tn the early months of the administration, there was an
unusuial rash of subpenas issued against the news media. It was stated
at our prior heavings that CBS and NBC alone received 121 snb-
penus in the first 30 months of the Nixon administration.

Amid monnting hostility from the media, Attorney General Mitehell
promulgated in 1970 a set of guidelines which remain in effect today.
They recognize in principle the valne of preserving a frce flow of

- information to the publie, and set certain standards for vequiving news-

men to reveal confidential information in Federal proceecings. Final
authorization for the issuance of subpenas is left with the Attorney
General.

The Justice Department has argued that while it does not oppose a
qualified staintory privilege in principle, it is unnecessary in view of
these Justice Department guidelines, :

The objection of the media has been conched not so much in terms
of the substantive provisions of the guidelines, as to the Attorney
General being the arbiter of press interests. It is tantamonnt to pro-
viding the administration with one more sword to hold over the head
of the press.

Forming a backdrop for the charges of Govermnent intimidation
of the press is the matter of Government secrecy, Classification of

docnments has eone far beyond safegnarding information pertinent

to the national defense. It 1s used to keep from the public informa-
tion which the administration finds embarrassing or ecritienl. TEx-
ecntive privilege is invoked to prevent Congress from receiving the

)



Q

ERIC

Aruitoxt provided by Eic:

6

testimony of administration officials which might prove embarrassing
whether or not it relates to the national defense. Arthur Schlesinger
recently said that the “secrecy system has become much less a means
hy whieh Government protects national security than a means by which
Govermment safeguards its reputation, dissembles its purposes, buries
its mistakes, manipulates its citizens, maximizes its power, and
corrupts itself.”

The growing realization that Government acts secretively has
brought abont almost an unprecedented credibility gap. As A. M.
Rosenthal recently wrote: -

We have come to the point, sorrowfully, where we really do nnt erpect our
Governments to tell he whole truth or even a goodly part of it . . . we have come
to the point where we erpect, if not outright falsehond, then at least obscurity,
double-talk, cover-np and euphemistic jargon from American officialdom. We
have ta remind aurselves that this time a government branch may be telling
the whole truth, and how sad that is,

T raise the issne of Government secrecy, and the eredibility gap
which it engenders. to underscore the importance ol free press and the
necessity for keeping open iuside sonrces of information. With the
imposition of classifieation on documents and restraints on official
spokesmen. it becomes doubly eritical that the inside informants are
not stymied by the threat of subsequent exposure. They are virtually
the last resort of a public which is eager to he informed.

We now have pending before the subeommittee seven bills and one
joint resolution which provide some type of statntory protection for
newsmen, The Senators who have sponsored these mensnres have made
the judgment that some form of protection for these sonrces is neces-
sary. How that protection should be written invelves a number of
tough, complex. issnes. :

First of all. shonld the testimonial privilege be qualified or <hould it
he absolute? Or. as a third alternative, should it he ahsolute in some
fornms and qualified in others? Those bills which provide a qualified
privilege attempt tu set standards which must be met by the party
secking the information before the newsman is required to divnlge
sources or confidential information. While differing in specific quali-
fications, these hills all attempt to reconcile the interests in the ad-
mihistration of justice with the free flow of information. Those favor-
ing an absolute privilege argne that it is impossible to accommodate
the competing interests without critically limiting the newsmen’s
Protection. :

The second question is wikether the privilege shonld apply only to
Federal tribunals or to the States as well. Tt is nndeniable that most
of the cases involving newsmen subpenas have taken place in State
conrts. This is especially true since the Attorney General guidelines
were isstied. On the other hand, the Congress, if it applied the privilege
to the States. wonld in effe t, be prescribing a rule of evidence for
State tribnnals, which is a preemptive act which the Congress has
never done before. Whether this is wise or necessary is open to serions
doubt. Even more troublesome is the question of Congress’ constiti-
tional authority to legislate such a privilege for the States. Many Sen-
ators who are favorable to protective legislation, like myself, might
well oppose legislation which tried to cover the States. :
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A third area addressed by these proposals is the matter of who is
a newsman. Who should be entitled to claim the privilege/ The lirst
amendment applies to all citizens, and protects their right. to publish
information for the public. But the testimonial privilege can, of conrse,
not be available for all. Thus. a serions problem of definition is posed.
It must be broad enongh to offer protection to those responsible for
news reporting, and vet not so broad to shield the oceasional writer
from his responsibility as a citizen. Any attempt at defining the scope
of the privilege is in effect a limitation on the first amendment. It
will confer first amendment protection on some who deserve it and
deny it to others with powerlnl claims to its mantle. Do we inchude
scholars as well as reporters 2 The weekly and monthly press as well as
the daily? Freelance or only the regnlarly employed 2 TV cameranmen ¢
Undergronnd papers? The radical press? We will be receiving testi-
mony directly on this issne over the course of these hearings.

A fowrth issue is whether the protection should extend only to the
identify of confidential sowrees, or shonld it inelude unpublished eon-
fidential information, It is interesting to note that the vast majority
of State stututes protect only the confidential source and information
which conld lead to his identity. Other unpublished inlormation is fair
game for the courts.

Separate policy cousiderations underltie these two categories. With
the protection of confidentiad sonrces, we are interested in preserving
the identity of informants, With the protection of mipnblished infor-
mation, it 1s the integrity of the newsman whieli is at stake, For some
reason, the information ~vus not published. A reporter may have
pledged that it would not be. It may have been uncorroborated or un-
reliable. Ov it simply might not have represented the quality of work
which he enstomarily produced. Should such information” he avail-
able for the courts? It is another question which we must answer,

A fifth issue which must be addressed, whether or not the privilege -
is to be absolnte or qualified, is the procednral mechanism for asserting
or divesting the privilege. As is often the case, the effectiveness of the
substantive provisions may well depend on the method by which they
are employed. Under the typical procedure, the newsman is issned a
subpena and has the choice of either moving to quash the subpena..or
appearing at the procceding, If he appears at the proceeding and is
asked a question relating to confidential material, he may object.

If there is u statntory privilege, he may assert the statute, cither in
a motion to gnash the subpena or in response to & question he does
not wish to answer. Both of these procedures leave the burden on the
newsman to show that he is entitled to the protections of the statnte.

A better solution from the point of view of a newsman wonld be to
have the burden of showing that he is not entitled to the protection
of the statute rest with the party who secks the information. To
accomplish this result, some of the bills specifically provide for a
separate proceeding to commence upon the assertion of the privilege.
Other bills provide even stronger protection by having the party seck-
ing the information institute a separate proceeding to decide whether
the newsman is entitled to the protection of the statute before the
issuance of a subpena, '

A sixth and final issue which is involved in a newsman's privilege
is its applicablity to libel and other civil suits. Crities urge that in
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a hibe! suit in which the newsman is a defendant and wherethe defense
ts hased on the truth of what he has written, a newsman should not
be allowed to hide hehind the privilege and refuse to identify the
sotiree or information he was relying upon. To allow this, it is argued,
woitld render ineffective the only protection which citizens have
against being libeled, and the only way to make the press accountable.
Some of the pending hills thus make exceptions for libel suits.

There are those who argue, on the other hand, that if this exception
is made, public officials will file libel snits simply to identify inside
sources who make embarrassing disclosures. Whether this is a signifi-
cant problem is a matter to which we will tiun our attention in the
fortheoming sessions. ,

Finally, as a word of warning, I mention the impact which the pro-
pozed Federal rules of evidence vould have on existing protection for
newsinen even in the event no Federal statute is passed.

The proposed rules of evidence which have been transmitted by the
Supreme Court to the Congress provide that no testimonial privilege
will apply in Federal conrts unless it is specifically provided for under
the riles or by Federal statute.

Tf no Federal newsman's privilege is forthcoming, this means that
Federal conrts will not be able to recognize the testimonial privileges
of the States in which they are sitting. For the 18 States with such
laws, newsmen involved in Federal proceedings would have even less
pratection than they now have. .

Furthermore, at least one Federal cirenit has ruled that in a libel
suit filed hy a publie official in Federal comrt, a noewsman may still
assert a privilege not to reveal his sources despite the Caldwcll deci-
sion. If there were no Federal statute. and the new rnles went into
effect, then presumably even the narrow privilege which Federal
courts have allowed newsmen in civil suits wonld no longer apply.

While the approval of the proposed rules by Congress is far from
assuved. we shonld take note of this potential problem. T am hopeful
some of our witnesses will devote some of their time to it.

Assisting us in these deliberations will be prominent spokesmen
from the press and broadeast media, law professors. reporters, col-
wmrnists, law enforcement agencies and the Congress. I welcome their
participation and their ideas. Drafting a newsmen's privilege is not
a problem which lends itself to casy solutions,

I am sorry to sayv that Senator Pearson, who for many years has
heen.the Senate's leading advocate of a newsman’s privilege, and who
was originally scheduled to testifv this morning, is not feeling well
and will be unable to be with us. I do have his statement, however,
which, without objection, I will insert in the record at this point.

| The doeument referved to follows:]

STATEMENT OF SENATOR JAMES B. PrarsoN (R., KANsAas) Brrore THE SUBCOM-
MITTEE ON CoNsTITUTIONAL Riciuts COMMITTEE OX THE JUupIcTary. U.S.
SEXATE

Mr. Chairman and members of the subcommittee, T am honored and pleased to
have this opportunity to discuss the proper role of Congress in perfecting Free- -
dom aof the Press in modern America. After some introductory remarks on the
significance of the First Amendment’s “Free Press” guarantee, I will devote the
balance of my statement to an advocaey of the Newsmen's privilege.

T believe that legistation limiting the power of compulsory process by the
Federal government over newsmen is a precondition to the unfettered dlssemina-
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tion of the news. Thus, I believe that such legislation will complement and
strengthen the First Ameudment to the Federal Constitution.

The press must be free to report on the human condition in America, ou the
conduct of publie officials, on the strengths and weaknesses of this society and
its institutions. Freedom of the Press is a liberty required by all the people:
‘The term does not connote a privilege of a particular occupational group.

I. CONGRESS SHALL MAEKE NO LAW . ., . ABRIDGING THE FREEDOM OF SPEECH, OR
OF THE PRESS

There is no question that the Founding Fathers appreciated the significance
of the First Amendment “free press” guarantee. The Virginia Declaration of
Rights of 1776, in Article X1I, stated '“That the I'reedom of the P’ress is one of
the greatest bulwarks of liberty, and can uever be restrained but by despotic
governments.” Madison wrote that “Popular government without popular in-
fornation or the weans of acquiring it is but a prologue to a farce, or tragedy,
or perhaps both.”

Perhaps Thomas Jefferson captured the contemporary passion for press free-
dom when he remarked, “Were it left to me to decide whether we should have
a government without newspapers or newspapers without a government, I should
not hesitate to prefer the latter.”

The framers of the First Amendment had the benefit of the recently published
work, Blackstone’s Commentaries on the Law of England. Sir William had set
forth the following common law definition of press freedom:

*The liberty of the press is indeed essential to the nature of a free state; bhut
this consists in laying no previgus restraints upen publication, and 2ot in free-
tlom from censure for criminal matter when published. Every free man hag an
undonbied right to lay what sentiments he pleases before the public: to forbid
this is to destroy the Freedom of the Press; Imt it he publishes what is impropcr,
mischerious, or illcgel, he must take the cunsequences of his own temerity.”

Rlackstone's attitude toward the accountadility of the press, reflecting English
commorn law, was partially embraced as United States law by those who secured
Jassinge ol the Sedition Act of 1798, This Act made it a Federal erime to engage
in “False, scandalous and malicious"” eriticismi of public officials.

Bnt Madison, for one, wrote a scathing denunciation of the Sedition Act: “This
idea of freedom of the Press can never be admitted to be the American idea
of it: since a law inflicting penalties on printed publications, would have a
familiar effect with 2 law authorizing previous restraint on them, It would he
a mockery to say, that no law should he passed, preventing publications from
heing made, but that laws might be passed for punishing them in case they
should be made."

Thus Madison artictulated, perhaps for the first time, a doctrine that is
widely respected today: P’ress freedomm caunnot tolerate governmeuntal action
which has a “chilling effect” on the communication of ideas. Guly in the most
compelling circumstances, involving the survival of life or the State itself, i
a competing state interest permitted to override First Amendment liberties.
- In my view, Mr. Chairman, Freedom of the Press is the aine qua son of men
whae would govern themselves. And never have the demands for a truly free
Iress, or the demands upon newsmen themselves, heen more compelling than
at this time of increasing sncial awareness and public disaffection. Viable bridges
of communication must span the gulf of misunderstanding and distrust vhich
Iias separated too many for too long. The press, of course, is the primary medium
of commuuication. 1ts contncts within all elements of soclety must be protieted.

I1, FREEDOM OF THE PRESS REQUIRES A REPORTER-INFORMAXNT PRIVILFG ..

The dissemination of the news is the priwmary abligation of professional
reporters—but newsmen cannot meet this obligation without full opportunity to
gather newsworthy informmation from confidential sources, The gathering of per-
tineut information prior to pubdlication constitutes an inseparable and indis-
pensahle phase of the overall news effort,

Newsmen maintain that confidential sources, in most cases, will refuse to eon-
tribute if subjected to the threat of exposure. Walter Cronkite, of CBR News, has
made the following statemeint : “The material that I obtain in privacy and on a
confidential basis is given to e on that basis because my news sources have
learned to trust me aird can confide in me without fear of exposure. . . . I cer-
tainly could not work effectively if I had to say to each person with whowm [ talk
that any information he gave me might he used againsi him,”
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Mr. Chairman, the Cronkite statement reflects the collective judgment of the
Press. Recognizing that some informants need assurances that their identities
will not be compromised, the Amnerican Newspaper Guild adopted a Code of
Ethies which, in Canon 5, states, “That newspapermen shall refuse to reveal
confidences or disclose sources of confldential information in court or before
judicial or investigating bodies. . . .”

Professional newsmen for generations have protected confidential sources and
Information received in confidence. They have suffered contempt of court rather
than reveal the sources upon which they depend for information of interest and
value to the public. The issue presented by the moposed legislation to create a
newsmen's privilege was joined in 1733. when Joln Peter Zenger began publication
of the New York Weckly Journal. Zenger was charged with making “false scan-
dalous, wmalicious and seditious publication” of information eritical of the Gaov-
ernor of the Province. ITe chose jail rather than reveal his sources.

The Issue has remained an important one thronghout American history. Dozens
of caxes have heen collected, both reported and unreported, in which newsmnen
have been cited for contempt because they have insisted that the identity of their
sources is priviieged information, The newsmen in these cases—spanning 240
years—have consistently maintnined that their effeetiveness as reporters of con-
temporary events would be irreparable harmed if confidential sourees of sensitive
information about public ofticials, and other subjects, were subject to exposure in
judicial, legisiative or administrative hearings.

It should not be smrprising that no testimonial privilege for newsmen devei-
oped at common law. The common law perception of Freedom of the Press, as
set down by Blackstone, contemplated the prosecution of newsmen for “improper”
or ‘“mischevions” publications, But “this idea of Freedom of the Press,” as
Madison said, “can never be admitted to be the Amerlean idea of it.” And so,
the several state legislatures began to enact limited testimonial privileges for
the newsmen of their jurisdictions in the late 19th Century. At least 18 states
todny lave adopted some form of newsmen's testimoninl privilege to maintain
the confidentiality of sources, or information, or hoth,

The State of Maryland has had the benefit of a statutory newsmen’s privilege
since 1896, The Maryland law protects the source of any information published
or broadcast by the media, I might note, parenthetically, Mr. Chairman, that
there has been no general breakdown in the aaw.nistration of justice in Mary-
land—at least to my knowledge—over the past 77 years, despite the fact that
proseentors and legislators in that State liave nof had the convenient oppor-
tunity te ammex reporters as an investigative arm of the government.

To my knowledge, no Stafte has ever repealed a newsmen’s privilege statute.
There may be easer, however, in which the courts of the several states have
narrowly construed these laws. .

In 1958, in the cnse of Gorland v. Torre, a newspaperwoman for the first time
asserted a First Amendment right to maintain the confidentiality of her sources
and unpublished information obtained in a professional capacity. The Supreme
Court in 1972 considered the subject First Amendinent issue as a matter of
first fmpression in the appeals of Paul Branzburg and Paul Pappas, and the
appeal of the United States in the case of Earl Caldwell. The decision of *he
Court in these cases is well known to this Subcommittee,

Petitioners Branzburg and Pappas did nat seek an absolute privilege agaiust
official interrogation in all circumstances. They did assert, however, that the re-
porter should not be forced elther to appear or to testify before a grand jury or
at a trial until and unless sufficlent grounds are shown for helieving:

(1) That reporter possesses information relevant to a crime under in-
vestigation; :

(2) That the information the reporter has is umavailable from other
sources ; and

(3} That. the need for the information is sufficiently compelling to over-
ride the claimed invasion of First Amendment interests occasioned by the
disclosure.

Respondent Caldwell defended the decision of the Ninth Circuit Court of
Appeals which had held that {he First Amendinent provided a qualified testi-
monial privilege for newsmen. In the absence of a special showing of necessity
by the government, the Circuit Court had held that Caldwell was privileged to
refuse to attend a secret meeting of a grand jury because of the potential impact
of such an appearance on the flow of information to the public.
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The Court in o five-to-four decision rejected the claims of limited First Antend-
ment protection for news sources in these cases, although the “enigmatic’” con-
carring opinivn of Mr. Justice Powell *may give some hope of a more flexible
view in the futnre,” as Mr. Justiee Stewnrt snggested in his dissent. Mr. Justice
Powell earcefully emphasized the “limited natnre of the Conrt’s holding' in the
Branzburg decision,

Mr. Chairman, I submitted testimony to thisx subeommittee on Septemboer 28,
1971, in support of a qualified newsmen's privilege, I enatinue to believe that a
qualified newsmen's privilege is essentianl to facilitnte the free and unfertered
flow of information to the people, I comtinue to helieve that Freedom of the
I'ress, as that tevm is understoord in Amerien, demanits the ereation of a stuta-
tory newsmett’s testimonial privilege to maintain the confidentinlity of his sourees
and the informmation he has received from those sonrees.

IIL TNE CHALLENGE OF DRAFTING AN APPROPRIATE NEWSMEN'S PRIVILEGE BILL

Mr. Chatrman, the Congress has hefore it the profoundly Jdificult and chal-
lenging task of drafting and enacting an appropriate newsinen's Jivivilege law
which balances the varions and smnetimes conflicting societal interests.

Thoughtful observers will acknowledge, as the Conrt s acknowledged, that
ageressive investigative reporting can impair the Constitutional right of an in-
dividual to a fuir trial.

The Fifth Amendment stites that *Nao person shall be held to answer for a
capital, or otherwise infamoms crime, unless on @t presentimeni or indictment of
n ogrand jury .. ." The right to & grand jnry proeeeding extends to gl persous
aceused of felonWs in Federn! eriminnl prosecutions, and n necessary concomitant
of a grand jury procecding is secrecy, I'he Coustitutional right to grand jury
profection against malieious prosecution may be fatally jeopardized if maticious
individuals “leak” information to reporters about grand jury proceedings, Thus
it may be necessary ta compel reporters to identify those sources which con-
pramise the secrecy of grand jury procecdings,

This exception to the newsmen's testimonial privilege may not be necessary,
of course, in a state which does not constitutionally require felony indictment hy
grand jury. ‘

In the bill which 1 offered for subcommittee consideration in the 92nd Congress,
the privilege did not apply to the source of any allegedly defamatory infornu-
tion in apy case where the defendant, in a civil action for defamation, asserts:
a defense bused upon the sowrce of such information, In the light of New York
Times Co. v Sullivan, this exception in my judgment wonld permit reporters to
maintain the confidentiality of sources on the activities of public personages
absent actual malice by the news organizution. But it would permit divestiture of*
the privilege when the defense of truth could not be manintained in nctions nvought
by private persons.

The bill T propesed also wauld permit divestiture of the privilege if there is
“substantial evidence that disclesure of the information (held by a reporter) is
required to prevent a threat to human life, espionage or foreign aggression.” This:
exception to the genernl rule of testimonial privilege for reporters is consistent
with the holding of the Ninth Cirenit in the Caldwell case that there be un
“overriding and compeliing™ national interest in securing the testimony of the.
newsman.

From this testimony, Mr. Chairman, it is obvious that T am reluetant fo embrace.
an absolute privilege. It would b2 most nunwise, in my judgment, for the Congress
to attempt to subsume all societal interests, including Constitutionally guaran-
teed rights, to the'interest of enhancing the free flow of information.

The Congress has an opportunity to follow the lead of several states in.
perfeeting Freedom of the Press, Imit it also has an obligation to respect the
traditional “balancing” of interests in the process.

1V, THE QUESTION OF FEDERAT. PREEMPTION OF STATE LAW
o Pl

Finally, Mr. Chairman, I note that this subcommittee mﬁst,(_:ojirriéidiﬁi the question,
of Federal preemption of State law in respect of a t_gstjmu\ }31 privilege for
newsmen, ‘ ERCRE

I must resp@etfully oppose all efforts to structure mumlqt ry.Federal miles of
procedure for State courts, legislatures and administrativerbodies. Newspapers
are undonbtedly instrumentualitics in jaterstate commerce, and Congress has
undoubted powers of wide-ranging scope under the Cop)'meree Clause (Art. I,

DA T T 8 2 ,
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sec. 8. cl. 3). But State courts, grand juries, legislatures and adminstrative bodies
are most definitely not instrumentalities in interstate commerce.

If Congress were to arrogate unto itself all wisdom in the question of testi-
monial privileges for newsmen, the precedent thus established would devastate
the prineijles of federalism upon which this country is founded. The Supreme
Comrt has never invalidated a Congressional statute based upon the Commerce
Clause—that is true. But perhaps Congress has shown some comniendable restraint
in past years, and I would recommend comparable restraint in this instance.

Mr. Chairman, if Congress creates a newsmen's privilege, it will not be for
the henefit of a particular class of newsmen or informants. It will be for the
benetfit of consumers of the news—tlhe American public. These consumers have -
a compelling interest in the free flow of informution, but they also Lave an
interest in their other rights and the system of Federalism we respect and are
hownd to acconnmodate.

I would urge your comnmittee to prepare for Senate consideration a qualified
newsmen’s privilege bill, limited to the Kederal system. T believe that such
a bill would enhance personal liberties in this comutry. The Congress for too
many years has explored the limits of constitutionally proteeted liberties, and
legisiated up to those limits in derogation of unrestricted freedom. In this
question of the newsmen’s privilege, we have the opportunity to expand the
limits of Freedmn of the Press, We should grasp that opportunity.

Thank you.

Senator IrviN. Also without objection I shall direet the subeom-
mittee stafl fo include in the appendix the various bills and resolutions
which bear on this subject, the staff memovanda prepared in connection
with these hearings, the opinions of the Supreme Court and the Ninth
Circnit Court in the Caldwell cacse, and certain letters, newspaper
articles and statements which the subcommittee has received vegarding
this subject.

Senator Kennedy, I believe yon have a statement.

Senator Ken~epy. Thank you very much, Mr. Chairman. I think
it is entirely appropriate that these hearings be chaired by you, Mr.
Chairman, as the winner this past year of the George Polk Memorial
Award for outstanding contributions to broadcast journalism and
as one who has lohg heen interested in this field. I think all of us in
the Senate and across the country can feel assured about the thorough-
ness of these hearings and about the fairness and impartiality and
commitment that you bring to this particular subject. I applaud you
for commencing these hearings.

Of all the great principles on which our Nation was founded, none
is more important than freedom of the press under the first amend-
ment, and none is under greater attack in the Nation today.

Not since the Alien and Sedition Acts nearly 200 years ago has
freedom of the press been as ominously threatened by the heavy hand
of Government as it is at the present time. It is not too much to say
that we have a crisis before us, a crisis over the first amendment,
and the way we resolve that crisis in the coming months will have
profound effects on the future of our country and all our other basic
freedoms. S

The right of the public to know and the right of the press to rep-
resent the public are twin pillars of our heritage. Any attempt to
impose conditions upon this right strikes at the very core o} our
democracy—the rvight of the people to have access to the information
which affects their lives. This is why I am pleased to give my support
to Federal legislation providing newsmen with an absoluté and un-

ualified privilege from compulsory process in both State and Federal

orums,
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We know that Conguess is very much alone in the current struggle.
Last June, the Supreme Court turned a deaf ear to plead that the
Constitution itsell is sullicient to protect reportevs from being re-
quired to disclose their notes and sourees to a grand jury. An(ﬁ the
executive branch professes to see no danger worthy of legislution in
the present crisis,

For nearly 200 years, reporters and prosecutors have coexisted
without the need for such legislation. In fact, throughout our history,
reporters have enjoyed a de facto privilege from subpena in grand
jury proceedings, a privilege of the sort consistently afforded to doc-
tors, 5:1\\' ers, priests, liusbands and wives, and others whose speeiil
relationships of confidentiality have long received generous protec-
tion of society,

Today, under the present administration, all that has changed.
Spurred on by the Vice President’s persistent attacks on the press,
by the “Pentagon Papers™ case, und by a series of other Government-
inspired assaults on the first amendwment, the traditional freedom of
the press has been seriously undermined, to the point whete reporters
now find themselves fair game for any aggressive or unscrupulous
prosecutor armed with a hshing lieense staniped “subpena.”

My own view is that the current situation is so serious that Con-
gress should not hesitate to enact the broadest possible legislation de-
signed to give newsmen an absolute and unqualified privilege from
subpenas to disclose their notes aud sources. The privilege should
apply to all jurisdictions, I'ederal, State and local, and to all branches
of Government, legishitive, executive, and judicial. :

We know there is a close relationship between excellence in journal-
ism and the reporter’s need for confidentiality, Outstanding examples
are the Pulitzer prize-winning stories by Neil Sheehan of the New
York Times, bringing the Pentagon Papers to public light; by Jack
Anderson making public disclosure of the documents of the National
Security Coimeil dealing with India and Pakistan ; and by the Boston
Globe’s spotlight team of reporters, who exposed corruption in city
government. Al of these stories originated with information or docu-
ments from confidential sources, and were heavily dependent on those
sources. The list goes on and on—other dramatic recent examples in-
clude the George Polk Memorial Awards to the Associated Press’ Jean
Heller for the story on the Tuskegee Syphilis Scandal, to Carl Bern-
stein and Bob Woodward of the Washington Post for their coverage of
the Watergate Affair, and to Ron Kessler of the Washington Post
for his series on hospitals. All these reports saw publication only be-
cause sources agreed to reveal information in confidence to able investi-
gating reporters. Confidential sources also were indispensable to
Frank Wright of the Minncapolis Tridune and James Polk of the
Washington Kvening Star News, who received the Worth Bingham
Prize and the Raymond Clapper Memorial Award for stories on
campaign contributions.

And those are only the tip of the iceberg—the stories that made
national headlines. What about the countless daily investigations of
local issues by local reporters?

Tow many stories will never be born because a source feels insecure
in the face of the Supreme Court’s decision and the threat of a prose-
cutor’s subpena? A few vears ago, the Wall Street Journal estimated
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that 15 pereent of its stories were based on confidential information,
The Christian Seience Monitor has predicted that its percentage may
go s high as 50 percent,

How much will be lost to the public heeause CBS News eould not:
assnre o welfare mother of anonymity? Beeause Paul Branzbure's
editors beeume nervous about. his continuing serieg on drug abuse?
Becanse a kev sowree in an oflicial corenption story heing developed
by a Baton Reuge reporter feared a subpena threat? Becanse Karl
Caldwell's tapes and notes on the Black Panthers were destroyed?
Beeauge erucial informers were afraid of being revealed as sources
for the Boston (Flobe’s spotlight team reports?

The angwers will never be known. But the danger 1« abvions, The
less informed we are, the less ahility we have to protect onrselves from
corruption of goverminent oflicinls, from the unresponsiveness of our
institutions, and even from yviolent erine.

Tn part, of course, the vash of press subpenas in grand juery and
eriminal eases in recent months is a svmptom of lazy law enforcement.
Lective investigntive work is a difficult and demanding joh. With all
the vast resources available to law enforcement ugencies taday. T see
no need whatever to allow a situation to continne in whicl reporters
are foreed into the role of unwilling investigators for State proseeu-
tors or local district attorneys, or in which the National Press Build-
ing becomes simply the 14th Strect annex of the FBT,

Tu the current debate, nothing is more misleading than the sugeestion
that the real question should he framed as a choice between combating
crime or protecting news sources. The auestion is not whether we shall
have privileged news or unprivileged news, bhut whether wo shall
have privileged news orless news, The publie, ag it watehes televigion.
listens to the radio, and reads its magazines and newspapers. will he
the greatest. loger if the news media are compelled to perform their vital
role under the current oppressive atmosphere.

Doctors and patients, attorneyvs and clients, priests and penitents,
husbands and wives—all have protected relationships under the law
today. Indeed, it is safe to say that relevant information in eriminal
proceedings is often lost to proscentors becanse of these protections.
But society has decided that the need for candor and trnst and openness
in these relationships 1s more important than any need that progecutors
may have for the information these privileged groups possess. The
same should be true for reporters.

The Constitntion recognizes that a free and vobust press is contral
to onr liberty, and it is up to Congress to act to keep that gnarantee
secune.

These principles and objectives have heen advanced by Davis Tay-
Jor, publisher of the Boston (Hlobe and the American Newspaper
Publishers’ Association. They ave presently contained in S, 158, as
introditeed by Senator Cranston, :

Tn the course of these hearings, T am sure that these principles will
he improved and rvefined. but we must be vigilant to insnre they arve
not. weakened. After all. what is at stake is not just the vights of
reporters, but the rights of all of us, the vight of the American people
to know fhe news—not just the news contained in Government press
releases, but all the news.

Thank you.
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Senator Iirvin, Senator Tunney.

Senator Tusyry, Mr. Chairman, I join Senator Kennedy in ex-
pressing the helief that there is no one in the Congress who is hetter
qualified to chair these heavings than are you. You are recognized
as a student of constitutional faw that has no peer in the Senate, and
I feel perscnally that this is one ol the most fundamental constitutional
questions to come before thesSenate this year,

Senator Ervine It 1 imay interrupt. I want to thank you and Sena-
tor Kennedy for your very complimentary remarks. Both of you
have always assisted and supported the subcommittee’s inquivies re-
garding the first amendment.

Senator Tunsey. I believe that these hearings on newsman’s privi-
lege legrislation are wimong the most important hearings of the current
legislative session. In meeting during these next 2 weeks to explore
the issues involved in the general consideration ot whether a news-
man’s shield law should be passed by the Congress, we shall be dealing
with one of the most vital matters affecting the public’s access to
knowledge,

In the recent past, it has become increasingly evident that the
Congress must. act—promptly and effectively—to create a shield for
newsmen who, in the conrse of their reporting responsibilities, obtain
confidential information. Incereasingly, information which is essential
to the drafting of a complete news story has also appeared of interest
to grand juries and courts of law. Newsmen have, in the past several
months, heen arrested with increasing frequency for refusing to di-
valge information or the source of information which they obtained
in confidence or which they helieve deserves protection.

On December 19, 1972, the Washington Burcau chief of the Zos
Angeles Times. John Lawrence, was jailed because he refused to

divulge information which had been obtained in confildence by Times

reporters and which conld not have heen obtained without a guarantee

ol confidentiality. :

At that time I sent to you, Mr, Chairman, a telégram in which I
stated that this raises a fundamental question regarding.the con-
stitutional guarantees of a free press and poses a direct threat to the

“freedom of public officials to talk with the press on a confidential

this dangerous precedent.

The nrgency of this issue has not abated since that time. In fact, it
has increased. Reporters, television commentators, and other news
media representatives have been subjected with inereasing frequency
to court. and legislative subpenas requiring them to testify about mat-
ters which the newsman believes are confidential and protected from
disclosure. The issues have varied from case to case, but in each of
them fundamental constitutional questions have been raised as to the
oxtent to which the press in this country is protected from legislative
or judicial control.

About a dozen legislative proposals have been introduced in this
Congress which deal with the issues raised by these conflicts. As a
member of this Subcommittee on Constitutional Rights, I am going
to be very interested in the testimony that we hear over the next week
and a half,

1 have previously announced my support for an absolute testi-

busiz. I urged vou to join me in expressing profound concern over
14 ] 8 ¢

monial privilege as to confidential sonrces, While I am favorably dis-
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rosed to such a privilege, T shall maintain an open mind during the
rearings as to the appropriate contours for the privilege and I shall
be receptive to persuasive reasons suggested by the witnesses.

It is important to understand the recent jndicial history of the issne
adl to attempt to delineate those questions which remain both trouble-
some and nnresolved. A number of eases are still in the conrts and new
cases are still arising in this dynamic and ambignous avea of the law.
But. those cases whieh were reported between June and December ‘of
1972, provide an interesting framework from which to evaluate the
issnes at hand.

I'f we réview the six reported cases which were handed down since
the Branzbury ov Caldwell decision of June 1972, and by the end of
that. vear, we ean see the extent to which the issne has heen resolved
judiciallv. Tn three of these cases the reporters were not ordered to re-
veal their sonrees. In the other three. the reporters were ordered to re-
veal their sourees and were jailed for contempt when they refused to
do 0.

T have evaluated these cases in mv prepared remarks. which T would
like to insert in the record in totality.

From that evaluation, we ean see that an :wenment can be offered
that o rational standard was set forth by the Supreme Court in the
Branzburg case, which has heen interpreted in such a mamner that we
are provided with a relatively cleav picture. as follows:

(1) We have a =et of interests ta e halanced.

(2) When the interests which support conipelling a veporter to tes-
tifv are less urgent than in Zranz?eeg, the veporter will not 1o o
pelled to testify.

(3) When the interests at stake arve as urgent or more urgent as were
those in Brmzburg. the reporter wil he compelled to testify. on pain
of a contempt citation. Yet, on a close examination of the eases, we
can see that no such elearly logical picture emerges. In my analyvsis,
I have indieated that T am convineed that the current halaneing test
will not yield the most rational resnlts in cases of this natnre.

It hecomes essential, therefore, for us to attenipt to fashion a priv-
ilege throngh Federal legislation—a privilege which will yield more
rational results than those which we have seen in the past several
months—and one whicli will proteet the vital firzt amendinent interests
which are at stake in this volatile and delicate area.

T think, Mr. Chairman. that the recent ease history has demon-
strated that it is absolutely essential if we are going to have any uni-
formity in the law thiroughout the country that some legislation pass
this Congress. :

Thank you very much.

[Senator Tnnney’s statement in fnll follows:]

Mr. Chairman, I believe that these hearings on newswman’s privilege legisla-
tion are among the most important hearings of the current legislative session.
In meeting during these next two weeks to explore the issues involved in the
general consideration of whether a newsman's shield law should be passed hy
the Congress we shall be dealing with one of the most vitnl matters affecting
the public's aceess to knowledge.

In the recent past, it has become increasingly evident that the Congress
must act—promptly and effectively—to create a shield for newsmen who. in the
course of their reporting responsibilities. obtain confidential information. In-

creasingly, information which is essentinl to the drafting of a complete news
story has also appeared of interest to grand juries and courts of law, Newsmen
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have, in the past several months, been arrested with inereasing frequency for
refusing to divulge information or the sonrce of information which they ob-
tained in confidence or whiceh they helieve deserves protection,

On December 19, 1072, the Washington Burean Chicf of The Los Angeles
PTintes, Johu Lawrenee, was jailed beeanse be refused to divulge iuformation
which had been obtuined in contidence by T'imes reporters and which coutd not
have been obtained without a guarantee of confidentiality.

When T learned later that day that Lawrence had been arrested. 1 sent an im-
mediate telegram to all members of the Californin Congressional delegation and
to the full membership of the Senate Counnittee on the Judicinry in which 1
stuted that:

“I'his raises @ fndamental question vegarding the Constitutional guarantees
of a free press and poses @ direct threat to the freedom of public oflicials to
talk with the press on a contidential basis, T urge you to join ne in expressing
profouml eomeern over this dangerons precedent.”

The nrgeney of this issue has not abated sinee that times In fact, it has in-
creased, Reporfers, television conmmentators, and other news medin representi-
tives have been subjected with inereasing to conrt and legiglative subpuenas
requiring them to testify about matters which the newsman believes are con-
fidentinl and proteeted from disclosure, The issues have vavied from case to
airse, Ik in each of them fmndamental congtitutional gquestions have been raised
ax to the extent to which the press in this country is proteeted from legislative
or judieial confrol. -~

More than a dozen legislative proposals have been introdneed in this Con-
gress which deal with the issnes raised by these contlicts, As n mowmber of this
Subconunittee on Coustitutional Rights, 1 shadl hoe deeply invelved in the deaft-
ing of whatever legislation emerges in this area. Our able Chairman. Senator
Frvin, has asked me to chair two sessions of these hearings and 1 have agreed
to do that,

I have previously annnnnced my support for au absolnte testimonial privilege
as to confldentinl sourvces, While 1 am favorably disposcd to such a privilege, T
shall maintain an open mind during the hearings as to the appropriate eon-
turs for the privilege and 1 shail be vecepdive (o persnasive reasons snggested
by the witnesses. N

At the outset. of these heavings. T believe that it might be helpful to wmy
eollengues it 1 ware to review briefly the recent judicial history of the issue
and delineate those questious which remain both froublesome and nnresolved.
A number of cases nre still in the courts and new cases are still avising in fhis
dyuamie and ambiguous area of the lw, But those cises which were reported
between June and December of 1972 provide an interesting framework from
which to evaluate the issues at hand, .

Clearly, the most important judicial pronouncement in this area was the
Inndmark Supreme Conrt decision in the case of Branzbwrg v. Hayes, 408 U.S.
665, 33 I.. Ed. 2d 626, 92 S. Ct. 2646 (1972), which decision also disposed the
cases of In the Matter of Pappaes and United States v, Caldwell.

Becanse of the importance of this decision. I helieve that it would be
heipfutl if I described in some detail the factual circumstances involved as
well as {he salient aspects of the opinion of the Court. the fmportant con-
enrring opinion of Mr. Justice Powell (important because. without Mr. Justice
Powell’s conenrrence. the main opinion would have licked the requisite sup-
port, to accord it statuns as an opinion of the Court), and the two dissenting
opinions,

Panl Branzburg. a staff reporter for the Louisville, Kentucky, daily news-
paper, the Couricr-Jowrnal, had written an article desceribing in detail his ob-
servations of two young residents of Jefferson County synthesizing hashish
from marijuana. The article ineluded a photograph of a pair of hands work-
ing above a laboratory table on which was a substance identified by the
caption as hashish. The article stated that Branzburg had promised not to
reveal the identity of the two hashish makers. Branzburg was subpoenaed by the
Jefferson County grand jury, and when he appeared, he refused to identify the
persons he had seen making hashish from marihuana. The Kentucky courts
ordered Braazburg to answer the questions asked and held-that the newsmen's
privilege created hy Kentucky state statute could not be applied to Branzburg's
actions in this-matter.

A second case involving Branzburg arose out of a later story written by
him which described in detfail the use of drngs in Frankfort, Franklin County,
Kentueky. The article included a statement that Branzburg had seen some drug
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users iu Frankfort smoking marijuana. The Franklin County grand jury sub-
poenaed Branzburg “to testify in the matter of violations of statutes con-
cerning use awd sale of drugs”, 408 U.S. at ¢69. and Branzburg moved to quash
the summons. In this case, although the motion to gnash was denicd, Branz-
burg did obtain an order protecting him from revealiug 'contidential asso-
ciations, sourees or information” but requiring him to . . . “answer any ques-
tinug which coueern or pertain to any criminal act, the commission of which
was actually observed by (him).” 408 U.S. at 670. Branzburg again sought
redress in the Kentuceky courts and again the Court of Appeals denied his
petition, reaflinming its construction of the Kentucky statute and rejecting
Jranzburg's claim of a First Amendment privilege.

Aceordingly, Branzburg sought and obtained a writ of certiorari to review
both of those judgments of the Kentucky Court of Appeals, 402 U.8. 942 (1971).

In the Muatter of Paul Pappas arose from circumstances in whieh Paul
Pappas had gained permission to enter a Black Panthers’ headgnarters on the
condition that he not disclose anything he heard or saw therc, except an ex-
pected police raid that never occurred, He was subpoenaed before a grand jury
where he vefused to answer any questions about what had occurred inside the
headguarters while he was there. asserting a First Amendment privilege to
protect confidential informants and their information. The trial judge denied
his motion to quash a second sumnons and the Massachusetts Supreme Judi-
cial Court affirmed. 266 N.E. 2d 297 (1971). The case was decided solely on
federal grounds, as no state ‘newsman’s privilege” statute applied in Massa-
chusetts, Pappas was granted a writ of certiorari by the U.8. Supreme Court
402 1.8, 942 (1971).

Fart Caldwell, a repoiter for the New York Times. had heen assipgned to cover
the Black Panther Party and other black militant groups. He had over a period
of time gained the confidence of its members and was, therefore. able to write in-
depth articles about the Party. Caldwell was subpoenaed to festify before the
grand jury. Caldwell moved to quash the subpoenas arguing that the unlimited
scope of the subpoenas and the secret nature of .the testimony he would be called
upon to give would destroy Lis working relationship with the Black Panther
Party and “suppress vital First Amendment freedoms . . . by driving a wedge of
distrnst and silence between the news media and the militants.” 408 U.S. at 676,
The District Court denied Caldwell’s motion to quash on the ground that “every
person within the jurisdiction of the government” is bound to testify upon being
preperiy summoned, 311 F. Supp. 358, 360 (emphasis in original). But, the court
did issue a protective order providing that Caldwell “shall not be required to-
reveal contidential associations, sources or information received. developed or
maintained by him as a professional journalist in the course of his efforts to
sather news for dissemination to the public through the press. or other news
media,” 408 U.S. at 678. When Caldwecll was directed to appear before the grand
jury. he refused and he was cited for contempt. The Ninth Circuit Court of Ap-

peals reversed -the contempt order. Caldiwell ». United States, 434 T. 24 1081

(C.A. 9. 1970). The Ninth Circuit held that Caldwell was not required to appear

‘Before the grand juvy. 434 F. 2d 1089. The court concluded that requiring a news-
man like Caldwell to testify before the grand jury wonld deter his informants
from communicating with him in the future and would cause the newsman to
censor his writings in an effort to avoid being subpoenaed. 434 F. 2d at 1086, 10SS.
"The court held that, absent some showing of “a compelling need of the witness's
presence” by the government, that Caldwell was privileged to refuse to testify
before 2 secret meeting of the grand jury because of the potential impact of such
an appearance on the flow of news to the public. 434 ¥. 2d at 1089. The Supreme
Court granted the United States’ petition for certiorari. 402 U.8. 942 (1971).

The opinion of the Court summarized well the legal claims of Bronzbnrg,
Pappas and Caldwell as follows:

“Petitioners Branzburg and Pappas and respondent Caldwell press First
Amendment claims that may be simply put: that to gather news it is often nec-
essary to agree either not to identify the source of information published or to
publish only part of the facts revealed. or both; that if the reporter is neverthe-
less forced to reveal these confidences to a grand jury, the sonrce so identified and
other confidential sources of other reporters will be measnrably deterred from
furnishing publishable information, all to the detriment of the free flow of in-
formation protected@ by the First Amendment. Although petitioners do not claim
‘an absnlute privilege against official interrogation in all eircumstances. they assert
that the reporter should not be forced either to appear or to testify before a~grand-
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jury or a trinl until and unless suflicicnt gronnds ure shown for believing that the
rej orter possesses information relevant to a erime the grand jury is investignting,
thuat the information the reporter has is unavailable from other sonrees. and that
the need for the information is sufliciently compelling to override the elaimed in-
vasion of First Amendment interests occasioned by the disclosure . . . The heart
of the eclaim is that the burden on news gathering resnlting from compelling
reporters to disclose ~onfidentinl information ontweighs any pubhc interest in
obtaining the information.” 408 U.S. at 670-0631. :

The Court narrowly defined the issne before it as follows:

“I'he sole issne before us is the obligation of reporters to respond fo grand jury
snbpocnas as other citizens do and to answer questions relevant to an investiga-
tion into the commission of erime.” 408 U.8. at 682.

The Conrt held that “the Constitntion dees not, as it never has, exempt the
newsman £rom performing the citizen's normal Quty of appearing aud furnish-
ing information relevant to the grand jury's task.” 408 U.S. at ¢91. .

The Court stated that conrts at comhmon law liave not recognized “the evistence
of any privilege authorizing a newsman to refuse to reveal confidential infor-
mation to a grand jury”, 408 U.S. at GS5. angd stressed that the prevailing view
in those cases in which a First Ammendment privilege was asserted has been that
“The First Amendment interest asserted by the newsnian was onfweighed by
the general obligation of a citizen to appear hetore n grand jury or at trial. pur-
snant to a snbpoena, and give what information he possesses’”. 408 U.S. at G68G.

"The Jourt stressed the broad investigative and mqmsmw funetions of the
grand jury, the essential natnre of its anthority to subpoena witnesses, and the
long-standing principle that *“the public has a right to every man’s evidence”,
except for those persons protected by « constitintional, common law, or statutory
privile::e. 408 U.8. at 688S.

The Court stressed that, while “a nnmber of States (it veferred to 17, there
are now 18) have provided newsmen a statutory privilege of varying breadth. .
the majority have not done so, and none has been provided by federal statute”,
408 U.8. at 689

“Until now,” stated the Conrt,

“The only testimonial privilege for unofticinl witnesses that is rooted ur the
TFederal Constitntion is the Fifth Awmendment privilege against compelled self-
inerimination. We are asked to create another by interpreting the Pirst Amend-
ment to grant newsmen a testimonial privilege that other citizens do not enjoy.
This we deeline to do. . . . (W)e perceive no basis for holding that the public
interest in law cnforcement and in insnring cffective grand jury proceedings is
insufficient to override the consequnential, bt uncertain, burden on rows-gather-
ing which is said to resnit from in&iehng that reporters, like other citizens,
respond to relevant qn(’qhonq put te them in the course or a valid grand ]nu
investigation ov eriminal trial.” 408 U.S. at 689-691.

The Conrt extended the scope of its argument when it stated that:

"It wonld he frivolons to assert—:iand no onc docs in these cases—that the
First Amendment, in the interest of seenring news or otherwise, confers a li-
cense on either the reporter or his news sonrees to violate otherwise valid erim-
inal laws. Although stealing docnments or private wire tapping comdd provide
newsworthy information, ncither reporter nor source is itmnnune from conviction
for such conduet, whatever the impact on the flow of news, Neither is inmnnne,
on First Amcndmmt grounds, from testifying against tle other. before the grand
jury or at a eriminal trial. The Amendment does not reach so far as to override
the intercst of the pnblic in ensuring that neither reporter nor sonrce is invading
the rights of other citizens through reprehensible condnet forbidden to all other
persong.” 408 U.S. at 691-692,

The Conrt dismissed the argnment that the flow of news would be significantly
diminished by compelling reporters to aid the grand jnry in a criminal investiga-
tion as “specnlative”, 408 U.8. 693-0694, and argned that “reliance by the press
on confidential informants does not mean that all sueh sources will in fact dry
up becanse of the later possible appearanee of the newsmcen before a grand
jury.” 408 U.8, at 694.

Toward the conchision of ifs opinion, the Conrt referred explicitly to Congress®
power to enact legislation which would codify a newsman's privilege. The Court
stated :

“At the federal level, Uongress has freedom to deternune whether a statntory
newsman's privilege is necessary and desirable and to fashion standards and

rites as narrow or broad as deemed neccssary to address the evil discerned and,
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equally important, to refashion those rules as experience from time to time may
dictate.” 408 U.S. at 706.

Several important conclusions, then, were reached by the majority in Branz-
biury. They include the following : .

First, it must be stressed that the three defendants, Branzlhurg, Pappas and
Caldwell argued in the Brenzburg case for a qualified or conditional. rather than
for au absolute, testimonial privilege, The Court concluded that the First Amend-
ment did not provide any testimonial privilege to reporters, either absolute or
conditional, which would exempt the newsman from appearing before the grand
oy and furnishing information relevant to the grand jury's task.

Second, the Court purports to limit its holding to the very narrow instance
of whether the reporter must “respond to grand jury subpocenas as other citizens
do and to angwer questions relevant to an investigntion into the commission of
crime.” 408 U.8. at ¢82. The opinion dves not reach beyond that narrow factual
situation,

Third, despite the narrowly-stated holding of the Court, considernble langonage
exists whicl would lead one to the conclusion that tle holding of the (ourt nmay
have considerably broader applicition than the nbove Linguage would snggost,
The Court refers to testimony “before the grand jury or at a criminal trial.” 400
U.8, at 691 (and similar language at 408 U.8, at 655, 690-1. 693) and (at 20d) of
“the obligation of a citizen to appear before a grand jury orat trinl . . .. 408 U.S.
at 6S6. Thus. while the lolding itseif is deflned navrowly by the Court. the Court's
dictn is in several instances so much broader than the holding itself that it is
preguant with the possibility of subsequent expansion.

FPourtl, the wajority required that the reporters testify to the grand jury hoth
with regard to confidential sonrees and confidential information. No distinction
was made by the Court between confidential sources and confidential information.
The interest of society in investignting and fighting erime ontweighed keeping
either the source or the information itself confidential.

Fifth, no distiuetion was made by the Court between materinl obtained in
confidence aud material which was not obtained in confidence. Iawever. by re-
quiring reporters fo testify as to that material which was obtained in confidence,
a fortiori, the conrt would vequire the testimony of a repurter pertanining to
non-confidlential communieations.

Sixth, no distinetion was made between information gathered by a newsman
in the course of his duties as reporter or outside the conrse of his professional
duties. In any event. the duty to testify prevailed.

Seventh, in dictnm, the Court suggested that no qualified privilege conld he
adequate to provide the relief that the defendants sought; that, if any privilege
is to he fashioned, only an absolute privelege would suffice.

Finally, the Court did make it clear that this was an area in which the Con-
gress might fashion legislation whick would apply the protection of the First
Amendiment to a testimonial privitege.

‘Justice 1’owell wrote a brief conenrring opinion “to emphasize what scems
to me to he the limited nature of the Conrt’s holding”. 408 U.S. at 709. Justice
Powell stressed that “no harassment of newsmen will be tolerated.” 408 U.S. at
T09-710. He stated that : .

“Indeed if the newsman is called npon to give information bearing only a
remote and tennous relationship to the subject of the investigation, or if he has
some other reason to believe that his testimony implicates confidentinl sonrce
relationships without a legitimate need of law enforcemnent, he will have aceess
to the Court on a motion to quash and an appropriate protective order may he
entered. The asserted claim to privilege should be judged on its facts hy the strik-
ing of a proper balance hetween freedom of the press and the obligation of all
citizens to give relevant testimony with respect to eriminal conduct.” 408 U.S.
at 710.
© Thus, Justice Powell stressed in his concurring opinion the narrow holding
of the Conrt. He did not talk in terms of grand juries as well as trials. or in
terms of ¢riminal as well as eivil proceedings. Rather he talked only in terms
of “the olligation of all citizens to give relevant testimony with respect to
criminal conduct.” (emphasis added}. The opinion of the Court assumes a nar-
rover perspective. then, when one recognizes that Justice Powell’s concurrence
was necessary to establish a majority on this issue.

Breazburg also inclunded two strong dissenting opinions, The principal dis-
senting opinion, written by Justice Stewart, who was joined by Justices Brennan
and Marshall, complained about “The Court’s crabbed view of the First Amend-
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ment” which reflected “a disturbing insensitivity to the critical role of an inde-

pendent press in our society.” 408 U.S. at 725,

Mr, Justice Ntewart argued that by its holding in Branzburg, *The Conrt . . .
invites state and federal anthorities ro undermine the historie independence
of the press by attempting to annex the jonrnalistic profession as an investiga-
tive arm of government.” 408 UM, at 7245,

The Stewart dissent stressed that “the right to gather news implies, in turn
a right to a confidential relationship between @ repocter mud his source.” 408
[N, at 728, It is ebvions that informants are necessary to the news-gathering
process as we know it today. It it ix to perform its constitntional mission, the
press mnst do far more than nerely print public statements or publish prepared
handonts” 408 U8, at 7240,

“Finallty. and most important™, warned My, Jnstice Stewart, “when govern-
wental ofiicinls possess an nuchecked power to compel newsmen to disclose
information received in contisddence, sources will clearly be deterred from giving
information. and reporters will clearly be deterred from publishing it. becanse
nueertiinty about exercive of the power will lead to ‘self-censorship’.” 408 U8,

At 731,

In responding to the elaim nf the majority that the deterrent effect of the
Conrt’s opinion on First Awendment activity would be merely “specnlative”,
Thee Stewart dissenters argued that @

“To regnire any greater mrava of peoni is to shirk onr dnty to protect valies
spcurely smbedded in the Constitution, We citimot await an uneqnivocal-—and
therefore unattainable—imprimatur from empirienl studies. We can and mmst
aceept the evidence developed in the reeord (of those proceedings) and elsewhere,
that overwhelmingly supports the premise that deterrence will occunr with reg-
nlarity in important types of news-gathering rvelationships” 408 (.8, at 736.

The dissenters indieated that their asses<ment of the factors to be haliunced is
the following ! .

“[I’}nsed against the First Amendment’s protection of the newsman’s con-
fidentiat relntionships in these cases is sociefy’s interest in the use of thie grand
et administer justice fairly and effectively.” 408 U.S, at 736-7

And, after weighing the faetors involved on each side of the ledger in that
Lalancing system. the Stewart dissent concluded that:

“. .. when & reporter is asked to appear before a grand jury and reveal con-
fidence, T waould hold that the government nmst (1) show that there is probable
cunse to believe that the newsmen has information which ix «learly relevant to a
specifie probable violation of law; . . . (2) demonstrate that the information
semght cannot be ohtained by alternative means less destructive of First Amend-
ment rights; and (3) demonstrate a compelling and overrviding interest in the
infornation.” 408 1.8, at 743. .

Thus. Instices Stewart. Brennan. and Marshall have concluded that the First
Amendment provides a testimonial privilege—hut a conditional, or gualified,
one. Tf the government ean meet the three tests jnst mentioned, those Justices
wonld compel the newsman to testify before the grand jury.

Instice Stewart also attempted to balance the interests of the First Amend-
ment's guarantee of freedom of the press with the lroad investigative functions
of the grand jury. Bat hix analysis yielded a vesnlt different from Justice White's.
In Justice Stewart's balance. the First Amendment interests prevailed. The dis-
senters aecepted the argument that compelling reporters to reveal their sources
wonld severely jeepardize the independence of the press and clearly hamper the
news-zathering fanction, which is vital to the interests of informing the public
in a free society.

In a separate dissent, Justice Douglas reached a more sweeping conclnsion
than did Justice Stewnrt. He argued for an ~bwolnte privilege. He rejected the
conclusion that the factors should be balineed. Rather. he contended, tiie First
Amendment provides absohite testimoninl protection to reporters in the face
of a grand jury subpoena. The Justice stated that : :

“It is my view that there is no ‘compelling need’ that can be shown which
qualifies the reporter’s immmity from appearing or testifving before a grand
inry, unless the reporter himself is implicated in a crime. His immunity in my
view is therefore quite complete, for absent his involvement in a crime, the First
Amendment protects him against an appearance before a grant jury and if he is
involved in a crime, the Fifth Amendment stands as a barrier.” 408 U.S. at 712,
He continued by eoncluding that:
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“My belief is that all of the "balaneing’ was done by those who wrote the Bill of
Rights. By casting the First Amendment in absolute terms, they repudiated, the
timid, watered-down, emasculated version of the IFirst Amendment which both
the Govermment and the New York Times advances in the case.” 408 U.S. at 713.

“Sooner or later”. stated Mr, Justice Douglas, “any test which provides less
than bhlauket protection to beliefs and association will he twisted and relaxed so
as to provide virtually 1o proteetion at all.” 408 U.S. at 720,

Thus, ¢he Branzburg decision yielded four different judicial interpretations of
the status of a First Amendment testimonial privilege for newsmen. Although
the stiate of the federal law is by no menns precive, eertain conclusions ean he
drawn from Dranzburg,

1. An abselute privilege was rejeeted by the Court.

2. A conditional privilege was rejected by the Court.

3. If a reporter 'is subpoenacd before a grand jury to testify about facts per-
taining to a eriminal investigation lLie is under the same obligations as any other
citizen to provide the grand jury with his testimony. .

£, I other factual circomstanees, a balancing test of some sort will be n=ed
whereby the importance of the testimony songht fromn the reporter, the nature
of the proeeeding in whieh the festimony is souglht, and the interests of society
at stake in that proceeding will be balanced against the reporter's interest—but.
1not privilege—not to testify. As Mr, Justice Powell put it, the issue is “striking of
a proper balance between freedom of the press and the obligation of all citizens
to give relevant testimony with respect to erinminal conduct.”

The courts of this land are certainly not strangers to balancing tests, especially
in eonstitutional matters. But the balancees are typically weighted very heavily
in favor of First Amendment interests. when they are at stake, and do not often
leave the state of the law as murky as it has Decome in this highly charged area.

A number of reporters have been subpoenaed to testify before judicial and
legislative proceedings since the ruling in the Branzburg case and several re-
porters are currently faecing contempt proceedings for refusing to divulge infor-
mation which they have obtained in eanfidence. By the end of the year (1972), at
least six courts had handed down, written decisions on cases in which the issue
of testimonial privilege was raised.

In three of the cases, federal appellate courts (the Second, Eighth, and Ninth
Circunits) rafused to compel testimony from reporters. T'wo, however, were civil
cases, in which the broad societal intcrest set forth by the Court in Branzburg
in investigating eriminal activity was plainly inapplicable. Cervantes v. Time, Ine.
4G4 F. 2nd 086 (C.A. 8, 1972), and BRaker v. F. F. Investment Co., (C.A. 2, Dec. 7.
1972) — F. 24 . The third ease, Bursey v. United States, 466 F. 2¢ 1059
{C.A. 9. 1972) reh. den, 466 F, 2d 1090 (C.A. 9, 1972). did involve subpoenas com-
pelling two reporters to testify hefore the grand jury. But the court held that
the press function with which Branzhurg was concerned was news gathering,
while in Bursey, tlie grand jury sought information about the internal wmanage-
went and operations of a newspaper. News-gatheriiug was not involved in Bursey.
RBranzburg wag, therefore, inapplicable.

Cervantes, Burscy, and Baker all stress the limited nature of the holding in
Branzburg. the important First Amendment issues which are at stake in those
cases. and the conclusion that, in those circumstunces, the First Amendment
considerations prevailed.

Tt Cervantes, the court held that it wonld not “rountinely grant motions seeking
compulsory diselosure of anonymous news sonrcees without first inquiring into the
sulistanee of a libel allegntion,” 464 F, 24 at 903.

"The eonrt acknowledged “prior eases holding that the First Amendment does
not grant to reporters a testimonial privilege to withhold news sources.” 464
F. 2d at 992. The court cited Branzburg. hut noted that “the Court (in Bran:-
purg) wus not faced with and, therefore. did not address the question (here)
whether a civil libel suit should command the quite differcnt reconciliation of
conflicting interests pressed upon us here by the defense.” 464 F. 2d at 999.

In Bursey. two newspaper reporters who were mmembers of the staff of The
Blacl: Panther newspaper. were acquitted of contempt charges handed dovwn
when they refused to answer certain questiuns propounded by a federal grand
jury. The witnesses refused to answer any questions concerning the internal
management and operations of the newspaper and about the identifieation of
persons who worked on the paper.

The Bursey court held that:
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"Questions ahout the identity of persons who were responsible for the editorial
content and distribution of a newspaper, and pamphlets . . . ¢ut deeply into
ress freedom.” 468 F. 24 at 1084,

The court rejected the government's petition for rehearing. refusing to accept
the government contention that Bransburg vequlred a contrary hwolding in Burasey.
The court stressed that the press function with whieh the Brenzbury Court was
concerned was news-gathering and that news-gatliering was not involved in
Bursey. 468 ¥, 2d at 1090.

In RBaker, the court stressed that the Supreme Court’s holding in Branhurg
indicated that the intense interest in grund jury investigation of crime is one of
thoxe “rare overriding and compelling interest(s)” to whieh First Amendment
interests—despite their “preferred position . . . in the pantheon of freedoms™—
must yield.

Three other cases since Branzburg have, however, yielded the opposite re-
sults—ut least as regards the fate of the reporters in those enses,

Relying upon Branzburg, the Appellate Division of the New Jersey Superior
‘Court held that I'eter DBridge, a reporter for the Necwark Evening News was
required to testify before a grand jury investigating an aileged bribe attempt
ahout which Bridge had written a newspaper article. In the Matter of Bridge,
128 N.J. Super. 460, 2035 A, 2d 3 (1872). The court stressed that “In Branzburg
the court laid down a broad rule that the First Amendment accords a newspaper-
man no privilege against appearing before a grand jury and answering questions
as to either the identity of his news sources or information whieh he has received
in confidence.”

The Hridge court further held that (a) Bridge had waived the privilege he -
wus afforded by state law, 295 A. 2d at 6, and (b) that the granting of
a privilege in this area is a matter for the legislature and not for the courts
to establish, 206 A. 2d at 7.

In Farr v. Superior Court, 22 Cal. App. 3rd 60 (1971), cert den. — U.8. —
(1972), the Catifornia Court of Appeals atfirmed a contewpt citation against
a reporter, William Farr, for publishing a story which contained information
which had been obtained by violating a court order which barred the divulging
of that information At the time he was sentenced for contempt, Farr was not
employed as a reporter. The court relied upon that fact in concluding that
‘California Evidence Code, section 1070, the California uewsman's privilege
statute, was inapplicable to Farr. .

Farr acknowledged that he had been provided information by two persons
who were bound by a court order against divulging that information. Further-
more, all of the persons (six attorneys) who were bound by that court order
not to divulge the information denied that. they had given the information
to Farr. When Farr refused to identify the persons who had given him the
information, he was cited for contempt and jailed.

The Court of Appeals affirmed the contempt sentence, holding that the court's
interest in insuring a fair trial outweighed the potential injury of this inquiry
on the free flow of information, 22 C.A. 8d at 72-78.

In December, 1972, in U.8.4. v. Liddy, et al. (D.C. Criminal Case No 1827-
72) a Washington, D.C. Distriet Court Judge ordered the Washington Bureau
Chief of The Loz Angeles Times jailed for. refusing to produce tape recordings
subpoened. by the defendant in a criminal case in an effort by the defendant
to determine whether those tapes would produce evidence which defendant
<could use to impeach a key government witness at the forthcoming trial.

‘The Judge held that no First Amendment privilege sanctions a newspaper's
refusal to produce evidentiary material in Its possession which 18 relevant to
4 criminal trial.

The Court relied heavily upon Bromzburg to reach its conclusion. It stated :

“The present proceeding is linked to a criminal trial as opposed to a grand
jury investigation. Where Branzburg denied a privilege in favor of the public
interest in law enforcement, this court denies a privilege in favor of the rights
of an accused to a fair trial. The Court believes that while the public has a erucial
interest in the investigation and punishment of criminal activity, it must
have an even deeper interest in assuring that every defendant receives a fair
trial. ... If impeachment evidence is available, it is critical that the defendants
have accezs to it.”

Arguably, then, a rational standard was set farth by Branzburg, which has

ITet?.x interpreted In such a manner that we are provided with a relatively clear
picture:
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(1) We have a set of interests to be balanced.

{2) When the interests which support compelling a reporter to testifv
:lre,ﬂltess urgent than in Branzburg, the reporter will not be compelled to-
estify.

(3) When the Interests at stake are as urgent or mare urgent ax were-
those in Branzburg, the reporter wiil be compelled to testify, on pain of a
contempt citation.

By that logic, we can see that elvil suits do not tnvolve the same urgent socletal
issues ag grand jury investigations (Baker and Cervantes) and that informa-
tion as to the aperation of a newspaper is not as urgent as information obtained:
from news-gathering (Bursey).

On the other side of the ledger, the interest of & court in controlling attor-
neys who practice before it from violating court orders and, thereby, threatening
a fair trial is at least as urgent as the interest of soclety in investigating crim-
inal activity (Farr). The sixth amendment right to be confronted by one's ac-
cuser in a criminal trial is, similarly. at least as urgent as the societal interest
pratected by Branzburg (Liddy In Re: L.A. Timnes).

Yet, those results do not necessarfly follow. In the clvil cases, for example,
the information sought from the reporters might be more material to the case
than information sought from a reporter by a grand jury. And as for the Buraey
facts, why sliouldn’t news-gathering activity Le protected as vigorously as are-
details ahout the operation or organization of a newspaper? News-gathering. after
all, ir central to the essential role of the nress. With regard to the court's interest
fn thie sixth amendment rights of a defendant, wonld not those rights he ade-
quately protected by thorough cross-examination of the witness on the stand?

Thus, the balance can be struck differently.

Furthermore, it is likely that, wherever the balance is struck, even those:
interests the conrts are attempting to protect will be jeopardized by testimonial
computsion. As Justice Stewart put it in Branzburg, “Not only will this decision
impair performance of the press' constitutionally protected functions, but it

" will. I am convinced, in the long run harm rather than help the administration:

of justice.” A number of cases on this {rsue are still in the courts. T am nlrendy
convinced, however, that the current balancing test will not yield the moust
rational results in these ‘cases.

It hns been argued that executive guidelines or state laws can adegquately
protect the rights of the reporter. But the evidence of the past six months indi-
cates that neither safeguard is sufficient. Memo No. 602 of the Departinent of
Justice, which contains its “Guidelines for 8ubpoenas to the News Media™ was
in force during the period in which Branzburg. Pappas. Caldwell, Bridge, Farr.
and Lawrence were held in contempt of court. And, during that time period,
some form of testimonial privilege was on the statute books in at least seyventeen
(now eighteen) states. (The Bridge and Farr arrests stimulated the New Jersey
and California legislatures to act to broaden the privilege in those rtates).

The following characteristies of those eighteen laws might be noted. To the:
extent that the privilege Is granted. thirteen states have enacted &n ahsolnte
privilege. Five have enacted a qualified privilege. In those thirteen states which
have provided an absolute priviicge, only one state (New York) applics the
privilege hoth to the source of information and the information itseif. Eleven
states apply the privilege to the protection only of sources, and one stat:
(3lichigan) applies it only te the Information itrelf (although that law could be
interpreted to apply to sources as well). In those five states in which a so-called
qualified privilege exists, all five states limit that privilege only to the souzce
of information and not te the information itself. In seventeen rtates, the privilege
can be asserted anywhere—before any type of hody or proceeding. But in one-
state, Michigan, the privilege is enly applicable in criminal proceedings. With
regard to the issue of which perrons are protected by the privilege, the laws
all protect “reporters”, defined differently hy the different statutes. Most of the
gtatntes confine their protection to newspaper. televigion, or radio reporters
and employees, Several states expressly inclnde magazine reporters. Noue
include authors of books within the seope of those who may invoke the privilege.
(That so-called “scholar's privilege” has been denied in federal courts. See
United States v Doe. 460 F. 2nd 32R (C.A. 1,1972),

While all of the above factors shonld be helpful te the Congress in attempting
to draft appropriate legislation in this area, ft is urgent that we understand the -
Jimits of existing law and move beyond it to develop federal legislation in this
area which responds to the imperatives of the First Amendment, which protects
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the vital snclal interests which are involved, and which answers the following
questions,

Of course, the threshold question must be whether, in fact, any privilege
should be fashioned, In a curious way. however, that question rests npon the
resolution of the following questions. For, i€ the privilege which is fashioned is
so broadly qualified that the protection it affords is negligible, the newsman
and hisx sources might be better protected with no privilege, Furthermore, there
is always the concern that if Congress can give, Congress can also take away;
that, once the First Amendment is tampered witly, the precedent might lead to
restrictive legislation mt a later date in areas which should be pratected by the
First Amendment. These questions will, obviously, have to be addressed at these
hearings.

Assuming, however, that a privilege is to be established by federal leglslation,
the following additional questions must be answered :

(1) What shon!d be protected by the privilege? Confidential sources? All
sources? Confidential unpublished information? Al information? Information
which has been broadeast?

(2} To the extent that a matter ig privileged should the privilege be ahsolute
or qualified? 1f it Is to be qualified, in whole or in part, how shauld it be
qualitied ?

}) Who should be given the privilege? Just newspaper, TV, and radio re-
porters® Authors as well ? Publishers? Advertisers? To whom should the privilege
extend?

(4) Where can one who holds the privilege axsert it? Before grand juries?
Criminal trials? Civll Trials ¥ Congressional investigating bodies?

(5) Can (and should, if it can) the federal government leglislate a state as
well a8 a federal testimonial privilege? Can a federal privilege protect newsmen
ht the absence of a state privilege?

(8) What procedural mechanisms and safeguards wiil attach to the privilege
that {s created?

Ax we commence these concerns in this Congress, I have certain vlews on these
factors that T deem most relevant in arriving at our conclusions. Some very bnsic
and elemental assumptions are at stake fn this debate. These assumptions go to
the heart of the type of soclety which we profess to be. We profess to be a free
people—living in an open society. It has been our view for close to two hundred
yoears that those ldeas will prosper which are capable cf ohtaining acceptance in
the marketplace of ideax—that that marketplace wiil remain free and open to
all points of view. Much of gur vitality as a nation rests upon that openness.

We have alwayrs resisted efiorts tv constrict the channel through which ideas
fiow in thix nation. We have always proclaimed those freedoms which provide the
people with access to thoughts and ideas to be the most important freedoms,
those which deserve a privileged position——the state's interest must be “com-
pelling” or “paramount™ to justify even an indirect burden on any First Amend-
went rights.

Today, at least as much as in any other time, we must continue to protect that
freedom. We must act to protect it, not because we are therehy protecting re-

_ porters but hecause we are thereby protecting ourself—the Ameriean people. For

without the ability to know what is happening—without the freedom to olitain
and evaluate all points of view, from whatever sources—the foundation of our
soclety is jeopardized. .

I plan in the next several weeks to listen carefully to the testimony which is
offered during these hearings. In light of the legal background which I have pre-
sented foday, and after hearing that testimony, I hope we in the Congress will
act imnediately to answer the unresolved questions in this area in such a way
that we In the Congress most carefuliy protect the First Amendment freedoms
which are at stake.

NSenuator Erviv. Senator Gurney.
Senator GUrNEY. Thank you, Mr. Chairman,
I agree with the great importance of these hearings and commend

. our distinguished chairman for scheduling these hearings. .

Freedom of press is absolutely essential to a free. democratic society
like ours. . '

Therefore, it is not only of utmost importance, but imperative, that
Congress continually watch over and safeguard the doctrine of free-
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dom of the press, Certainly of high priority in this whole subject, is
the matter of protecting confidentinlity of news sources,

Iowever, with a gunranteed right there goes responsibility-—ie-
sponsibility for full and accurate news reporting.

I think that is particularly true today, since public opinion polls
show that media presentation of news on public aftnirs and people in
public office has brought both categories, that is, reporters and public
officials, to a new low in the public's esteem, '

If we are going to enact new legistation to protect freedom of the
press. then T helieve we need to consider two other areas of legislation.

First, we need to revise our libel Inw. ITn 1964 the Supreme Court
in Yew York 7imes v. Sullivan held that a public official may not re-
cover damages for the publicatiou of defainatory lies unless there is
actual malico proven. '

This decision gave the media total license to engage in irresponsible
reporting, and indeed in some cases premeditated character assassi-
nation without any penalty—because it is virtually impossible to
prove malice.

That decision needs correction, and media should be held respon-
sible and liable for damages caused by libelous falsehoods.

Second, it’s way past time for media people to have enforceable
ethics in their profession. Other professions have had such for a long
time.

My suggestion would be o national commission—iwve might call it
“the truth in news conuuission,” of broad vepresentation, including the
media. If a public official has been defamed by the publication of false
news or half truths, he could bring his case to the Commission and
request an investigation,

If such inquiry disclosed that the published matter was false, then
the newspaper, radio or TV, as the case may be, would be required
to publish their ervor in a sufficiently prominent fashion.

No other penalty would be imposed.

Yes; freedom of the press must be safeguarded by Congress. It is
a precious right which we mnst protect. :

But it is also time to proceed with legislation to enact some respon-
sibility in media, and that is what I suggest.

Thank you, Mr. Chairman. I have a statement which I request be
printed in the hearing record.

Also, Mr. Chairman, Senator Hruska was here esrlier and had to
leave for an Appropriations Committee meeting and he would like
to insert a statement of his in the record-at this.point.

Senator Ervin. Let the record show that Senator Gurney’s and
Senator Hruska’s statements will be printed in full in the record at
this point,

[The docnments referred to follows:]

PRECARED STATEMENT OF SENATOR EbwARD J. GURNEY

Mr, Chairman : Freedom of the press ig one of our most cherished and most im-
portant civil liberties. The right to print what one pleases, without governmental
Jicense or prior restraint, is fundamental to our democratic system, and it is a
right which is proudly protected in the document which sets forth the very
strncture of our govermment, the Constitution of the United States.

Freedom of the press, however, like the right to free speech, has its limits,
Just as one cannot shout “fire!” in a crowded theater, neither can one litter a
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kindergarten with pornography. Just as the pen can he mightier than the sword
as an instrument of preserving the ideals of freedom, it can be a terrible weapon
uf destrcetion of individnal dignity and reputation when wietded without re-
sponsible regard to consegiences.

The corollary to a right is duty, and the duty involved in the right to freedomn
of the pross is the responsibility to exercise that right consistently witl the rights
of others, Ax we begin these hearings on whether newsnien should be granted a
testimonial privilege which has been denfed thewn by the courts, we st explove
the fullest ramificutions of the proposal. We must examine not only the greater
righit which is sought, but also we shonld attempt to delitie {he greatest responsi-
Iitity which could be expected to aceotupany it. Therefure we should examine
ot only propesals for greater press freedom. but also projiosals for greater press
respanxildlity, 1t is to this corollary aspect of freedom of the press that 1 wixh
to direet iy remarks.

In these hearings we ean anticipate hearing a great deal’ about the value of
investigative reporting and the necessity for safeguarding confidentiality in ordor
to ensure that there will be sources of information about corruption or inetli-
cieney, both in and out of government. We must also hear in iind, however, the
drawbacks of irresponsible reporting in the name of investigatiou,

Last summer we witnessed a tragic example of irresponsible reporting and (he
perils of the seceret soiree. Last July a preminent national columnist printed
charges that Senator Thomas Kagleton, then the Denoeratic viee presidentinl
neriinee, had lwen cited for drunken driving and reckless driving during the
1960, We all know now that those charges were totally ralse and the author,
in his haste to get o “scoop,” never saw the documents upon which his eliarges
were supposedly based. The colmnnist eventually and reluctantly apologized to
Nenator agleton and retracted his story, but ihe irreparable harm was already
done,

A retraction neknowledges the error, but it does not undo the harm, The reader
Justitinbly ean wonder why if fhe paper was wrong the first time, it is not
wrong the second time, The rights of the person defamed are the only ones dnm-
aged by such a quandary, )

Take anuther example of irresponsible “investigative” reporting by the same
columnist. On July 31, 1972, The Washington Posgt printed this article, supposedly
based on information from federal agencies, that most of soine 26 tons of apium
destroyed in Thailand in March, 1972, by U.S, and Thai officials, was “cheap
fodder.” In Senate hearings on the world drug traffic on Angust 14, 1972, of-
ficlals of the bureau of narcotics and dangerous drugs, the U.S. officials involved
in the opiwm destruction, in sworn testimony complete with photographs and
chemieal test results, completely disproved this columnpist’s story. Unfortunately,
in this ense the columnist has never bothered to admit this mistake.

The effects of “Investigative reporting” in the form of uninvestigated al-
legations and innuendo are painfully obvious. False charges of governmental
inefliciency or corrnption unnecessarily lessen public confidence in government
institutions, and at the same time they unjustifiably malign the public servants
in those institutions. As a result, although the guality of persons holding pul)lic
office has been continually rising, the confidence of the Americean people in their
rovermnent has been going d¢own. Good, honest businessmen have entered govern-
ment service, the press has worked them over, and the public has ended up
believing thiem to be corrupt. .

I’rofessors Rotter and Stein, writing in the 1971 Journal of Applied Social Psy-
chology, indicated some of the extent of this problem, Persous holding politienl
office were shown to have a very low rating of public confidence relative to other
occupations, DBy the same token, newspaper columnists and television news
reporters also fared poorly, indienting the press itself has much to do to get
its own hause in order,

At any ruate, there are far too many examples of irresponsible press reporting
with fur too unicceptable a eonsequence, While many falsehoods by persons posing
as “investigative reporters” may be disbelieved, too many people are willing to
velieve any printed allegation of corruption or ineficiency, however unfounded
and wnsubstantiated, Because of thig, there is a very real danger that a fabricated
“secret source” protected by testimonial privilege may become stmply a shield for
Yrresponstbility. In considering legislation of this nature, then, we must carefully
analyze the likelibood of its abuse,

Unfortunately, for two principal reasons, there is no likelihood that abuses by
irresponsible journalists will not occur. First, the journalistic prefession has
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neither a bindiug code of ethies nor any procedures for enforcing any such ethical
struetinres, This is particulurly relevant when considering the gquestion now before
us, whether newsmen should have a testimonial privilege akin to those enjoyed
by certain other professiony, notably attorneys, physicians and clergymen, These
other professions have identiftable ethieal codes, and the lawyers and doetors,
at least, have a definite strueture for enforcement of those ethieal codes, Alxa,
there sire definite restrietions npont entry info these otlier professions, while
anyone who can wicld a pen can become a journalist. In the absence of any
such standards, or regulations, (herefore, just what 2 newsmen's shiold law
would cover is most nucertaiu, - .

The second reason why press abirses are likely to ocenr is the virtual absence
of Tegal sanelions against defamation. Deginning in 3961 with New York Tinies
Co. v, Sellivan, 376 U.S. 254 (1964), the Supreme Court has developed a federat
Lew of likel and slander which as strictly limited the rights of o public ofiicial,
publie figure, or & Drivate citizen who is involved in an fucident ot =public
imterest” to sue for defmnation. In the New York Pintes decigion, the Supreme
court held that the Constitntion delimits a Stafe's power to award dilnnges in
libel actions bronght by public oflicials agninst crities of their official conduet.
The conrt held in the case that a public eflicial cannot recover dimages for a1
detamatory falsellood relating to his oflicial conduet unless he can aflirmatively
prove that the statement was made with “actual malice”, that is with knowledge
that it was false or with veckless disregard of whether it was false or not.
Obviously, this is diffienlt to prove. i

The result of New York Pimes and its progeny has been a license for lihel
and frresponsible reporting, not merely when pullic officinls are involved, bt
also when private citizens happen to gef invelved in events of “public interest,
These events ean he as diverse as the behavior of a coach at a baskethall g
Gragson V. Curlis Publishing Co., T2 Wash, 20 099, 43¢ 1. 2d 756 (1H68), u
lawsuit arising out of a stray golf shot, Seflers 17, Tine, Mne., 299 1, Supp, 582
(15D, Pa, 1969), & Bishop's attendance at a nightelub performance of a singer
of his church's choir, Washington ¥, New York Neies, Ine, 37 App. Div, 21
907, 322 N 24 896 (1971), or sitting at a restaurant table with alloged
mafia leaders, Wasserman o, Time, Ine, 424 1 20 920 (D.C. Civ, 1970),

Since we are now considering proposals to give newsinen new and expanded
rights, we shonld also consider snggestions to give them new and greater
responsibility, These suggestions shonld be dirvected -against the two reasons
why press abnses are likely to oceur, as mentioned above. I would like to
suggest for consideration two proposals along these lines,

IFirst, if we are to legislate protections for the journalistic profession, we
shounld eonsider takiug some steps townrd formulation of jomrnalistic ethics
and standards and toward giving those standards some effeet. Sinee at the same
time we should avoid any restrictions upon the right of Awmericans to priut
what they please, we shonld consider ereating some form of foderal commission
to establisht a code of ethics for journalists and to investigate claims of untair
presy coverage. The complexion of the board would hiave fo be objective, with
some members aphointed by the President, some by Congress and some by the

- press, As long as the commission wonkd be simply an extmining and fact finding |

board, with no punitive powers, along the lines of the manner in which unfair
election campaigh practices are investigated and exposed, any restriction upon
freedom of the press wonld he nrininmal,

Presmuably sueh a eommission should have the power fo require the media
responsible for false reporting to publish the bhoard's findings and give them
prominent. display. This would in essence he to require-the media to admit the
truth, Public accebtance of the hoard's findings would be a funetion of the pnblic's
helief in {hie board’s fairness and objoctivity,

A second possibility wonld he o vetnrn to the orviginal aw of defanmtion hy
repealing the “actual malice” requirement of New York Tihnes v, Swllivan, This

“could easily be done by amending a newsmeoen's privilege hill to juelnde language

along the lines of the amemtment T have attached to this statenent.

Suelt an effort to eliminate the malice requirentent of the New York Thnes
decizion would inevitahly pose the question of whether Congross legislrtively
can limit or negnte a constitutional right declaved by the Supreme Court. Sneh
a question. nnderstandably, has o hard or fast answer, and since any atfempt
to remove the malice requirement by legislation wonld prohably be challenged
iu court, only the courts would be able to make any definitive determination on
the point, 'Fhere is, however, a devéloping bady of law and scholavly comment
which indicates Congress does indeed have sueh a power.
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In Kateenbach v Norgau, 3840 UK GH (1966), 1he Supreme Court annotineed
uot only that Congress could legislatively decide a constitutional question, which
stites bt the obvious sintee Congress as well ax the Supreme Cotrt is ehargod
with the duty to carry out coustitutional mandates, hut the Sapreme Conrt glso
aronnced i Kalsenbaek that so far as the court was cottcerned the CONEres-
stonal decision wits tingl and conelusive nnless the court woild pereeive 1o hasis
upon which the decision conld have been niade,

Professor Cox Itus noted, iu Cox, The Role of Congress in Coustitulional Deler-
nminations, 10 U, Cinn, Lo Rev, 199, 0I971)), that congrossioma] power to dilute
or contract constitutional rights under Katzenbael ¢, Morgan may be limited to
two classes of casos: .

(a) To sitwations in which the eourt has formulated g governing prineiple Ingt
the Jegistative and judiciat bheanehos have difforent pereeptions of the conditions
to whiclt the principle applies: and (h) to instances in whielt the court has forum-
Inted smne corollary 1o a constitutionn]l command npon o different view of
contemporaneons couditions from the Jegislatures,

It would seom that e constitniion provides two prineipal bases for congros-
stonal anthority to legislatively elintinate the New York Phmes malice require-
ment s The commeree elanse, and seetion five of the fourteenth amendment. whieh
authorizes Congress “to cntovee, by apbroprisite legislation, the provisions of
this article,” There are the ssune rwo provisions upon which Congress relied ror
authority to cuaet title 1L the publie accomodations seetion, of the Civil Rights
Aeloof 1964, Use of soetion 5 of the Fourteenth Amendient primarily involves
the equal protection clause of that anendment,

There are at least two arguments supporting such an approacl, Iirst, Coungress
because of its vast fact finding and investigative powers is g more competent
institution than the Supreme Court for making cervtain kinds of decisions
abont equitl protection of the laws, and for that reason the eonrt ought to defer
te the judguent of Congress, Second, as the {ifth section of the Tonrteenth Anteinl-
ment: clearly implies, the anthors of the Fourteenth Anmendment intended that
Congress should play a mujor role in enfoveing it. for which regson agiin the
court ought to defer to the judgment of Congress. See note, the Nizon busing bitl
and-Congressioinal power 81 Yale L, J, 1542, 1566-67 (1972).

As Professor Wright pointed out, howeves, in Wright, Defamation, Privacy, and
the Public’'s Right to Know; A National Problem. and o New Approach, 46 Tex.
Ti. Rev. (30, 64546 (14G8), there is one difliculiy in relianece npon seetion 5 of
the Ironrteenth Amendment.

Section & anthorizes Conhgress to enforee the provisions of the Fourteenth
Amendment, anqd passing eivil rights acts directly responds to this authorization.
On the other hand, in creating a Federat canse of action for definmation, Congress
would he acting in the Fivst Amendment area, which is under seetion 5 ouly
indireetly by virtne of the incorporation doctriue. While this distinction is not
au insurmonntable barrier it does expose again the anomaly that by so enforciug
the First Amenduent as incorporated in the Fonrteentlt, we would be enrtailing
rather that promoting the freedoms of speech and presy thuat the Fivst Amend-
ment was adopted to protect,

IFor this reason, the best argnment in fivor of congressional repeal of the
New York Tines malice requirement may lie in the first section of the Four-
teenth Amendment, That section forbids the States to deny due proeess of [aw to
anyone. Again, under section 5 Congress is authorized to enforee the amendment
by “appropriate legislation.” In Wisconsin v. Constantinequ, 400 U.S. 433 (1971 ).
the Supreme Court held that dne process comes into play where a person's good
name, repattation, onor or integrity is at stake, Thos by acting to protect the
reputattion of defwned individoals by eliminating the New York Times malice ro-
quirenient, Congress would be legislating to enhance the dne process riglhts of
thie people who are defamed.

It this respect, then, what would be ocenrring would be a “halancing” of
different individual interests by the Congress. The goul is not to Hmit one consti-
tutional right but rather to promote and protect another. Congress would he ad-
Justing the bhalanee between the competing socinl interests in free press and in
freedont from’ libel and slander. The Congress would be legislating to protect
individiials from legally recognized and conpensalle damage, protected by due
brocess of Iaw, and thus wonld be acting in the fullest spirit of the entoreement
provisions of section § of the Fourteentht Amendment. We wonld not he denying
freedont of the press. We would be guaranteeing freedon, of the individnal, Tn the
mroeess of providing protection for the writer and Lis source, we should Dbe
carefnl not to deny equal protection to thie reader and the person written abont.
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I believe it is in this ast regard that we can hest appree inte the competing
interests at stake when the newsmen's privilege guestion js considered, A numboer
of inferests awd policies are necessarily involved. One interest is that which 1ro-
feets the fullest and freest dissemination of news, the pubilic's “right to know,”
Aunofhoer interest, the ong which fhe majority decision I.M June tu Branshurg v,
Hayes, 108 ULS, G6GH (1‘)1 2), indicites may be predominant, is the pullic interest in
Iaw enforcement and in cusuring effective grand jury procecdings, A Qurther in-
{orest involved is that in protecting individuals from defanation, As 'rofessor
Blasi pointed ont in his rvecent festimony hefore the House subeowmiiiee con-
ducting hearings on newsmen's privilege legislation, a plaintiff who under Rosen-
blovw v, Melroniedia, Tne, 108 U8, 21 (1971), is vequired to prove actial malice
heenuse the “publie interest” is involved, will almost never be able to meet
such o demanding rden if he eannot diseover the identity of the defendant's
sotrees for the story,”

Two considerations of policy are also affected, One is the necessity for efee-
tive investigative reporting. Without some form of protection against dis-
closures of sources, it is argued, the sources will “dey up,” and much evidenee
of erime or inefticieney may never he bhrought forward heeause of the fear of
reprisals in the event: of disclosure, Clearly we must guavd against this, o eall
npon the press to fight its own hattles, and to go to jail for contempt if necessavy
in the conrageous fraditions of a free press, is not a wholy safistactory answer,

A second considerittion is one of fairness, Why, it is asked, must ceporeters who
have uneovered news.stories he forced to reveal their information, even {o lnw
enforeement officials and grand jnrvies, thereby becoming, in effect, '.:m'u\'nnwnl'\l
agents? Is it not preferable to betier provide luw enforcement ngencies wiih
the talent and equipment necessary to conduct their own investigations without
requiring newsmen to provide these agencies with their work producet, regnrdless
of any dautics which may exist based on morality or the duty of o citizen to help
his government? These are diftienlt questions.

One thing, however, will characterize my. approach to the resolntion of (hose
questions, What is being sought {s a proteetion anwd privilege whicli the law does
not, as it stands today, recognize without express legislation. As far as ! am
concerned, the advoeates of a special privilege will be required to demonstrate
affirmatively and convineingly that they are entitled to sueh special treatment.
The burden will be on them to show me whethier a privilege is really necessary
aml what gqualifieations, if any should be included. For my part. I have not heen
persitaded as yet that a-privilege is required, certainly, at least, not an absolute
privilege. T believe that considerations of whether thie national security may he
involved, or whether the privilege is sought to be invoked in defense of a suit for
defamation, militate strongly against anything but a qualified privilege, if auy
theie is (o Le,

As my earlier remarks also should indicate, T am approacliing the question
of privilege in the larger coutext of frecdom of thie press and responsibility of the
Dress. I have made .sn;.:gestions regarding ethical standavds for immmlisl's cou-
pled with a fact finding commission, and I lave made some suggestions regarding
a possible retuyn to  the pre-1964 l.l\v of libel thirough elimination of tho nalice
requirement of New York Times v. Sullivan. These suggestions have o two-fold
purpuse.

The first is to notify fhe press that they sliould not reagonably expect Congress
to pass legislation giving them special privileges, without beginning to aceept the
respongibility to stand behind what they print. "There ought to be some meaningful
redress for violation of the civil liberties of innocent people thiey defame, whether
it was malieious or 1ot,

T'he second purpose is to give the press a warning. As the Justice Department
reminded our hrothers in the ITouse, legislation to proteet the press provides a
precedent for legislation to regulate it. Regulatlion and limitation are hut the
otlier side of the same coin, and I think the press needs some tangible rveminder
of that faet.

Our TFFounding Fathers gave us some prefty good instructions on how to flip
that eoin when they gave us the first amendment, which says “Congress shall
make no law . . . abridging the freedom of speech, or of the press”, It will take
some very strong persuading to make me believe that we should hegin tinkering
with a freedom so dear to our people, aud so hmportant to our very s()fwl\
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Ureparib SraresmeNT oF Seyaton Rouay I TIruska

Mr, Chairman, I weleome these hearings on the subjeet of newsmen's privilege
and look forward to rveeeiving a great dea! more information on tln~ subject
which was considered in the broader framework of the “Iree Press™ hearings
contdueted by the subeonmitree during the 92md Congress.

The coneept. of a free press iy, of course, central to our ideal of u free society.
In these times, the Ameriean people dote on the news as never before, More peo-
ple want to know move of what is goiug on, and more are willing to take the time
to find out. To gatisty this wrge, our citizens must rely in .sul»\l.mln.ll measure
on press acconnts, Thus, the freedom which our Fonnding Ifathers properly give
to the press tukes on added dimensions inconeeivable to the drafters of the Ifirst
Amendment,

In my view, (oo muell of what passes for “news” these days is the produet of
institutionnl jowrnalism. 'The fourth estate must resist the impulse to ent and
paste press release, wive service reports and ofher readily aviilable sources into
nealk copy, to the exclusion of responsible investigative journalism. o facilitate
fliis goal it is essential that the Fedeeal goverument and the governments of
the states maintain their vigil over their respective laws fo ensure that newsmen
are not unduly restrieted in this effort, Thus, the subject at hand is most do-
serving of the hmpressive kind of study the Chairman has laid out for this
stheommittee and I am cerlain that he will eonduet it in his usual Lorthright
nunuer,

The tentative list oi witnesses schedaled fo appear before the subeomnmitiee
is impressive. Their eolleetive contribution to onr study will be helptul, I an
sure. As govermnent officinls, we of the subeonmittee nmst make onr contribn-
tion as well. OQuy interest is manyfold. The majority of my constituent mail iy
maotivated hy arvticles in the press. Phese accounts make it plain to me that
often we see the news one way and the media another, However, T do try to
abide by the teaching of onr beloved former President. who .sng‘rcstod that
oie in- ]mhll( life onght depart the kitchen w hon the temperature rises too high
for his comfort,

At the present thne, our foeus is direcled towards the eight newsmen's priv-
flege proposuls which have been introduced this year in the Senate, These, of
course, vary substantially in scope. The hm.ulv.\l of them would ereate an
absolute, oss the board privilege which would transgeend traditional state/
foderal jurisdictional limitations, The most vestricted proposal would creale a
limited privilege on ondy the Federal level, authovizing divestiture ot clearly rol-
evant information which could not he obtained by alfernative nieanus in sitnations
involving (he national interest.

This Senator approaches the xabjecet of newsmen's privilege with certain
gronnd rules uppermost in his mind and 1 take this opportunity to set them
forth for the record.

Ijrst, the Sapreme (mnl has seftled the eonstitutional issue with respect
fo the privilege. The Branzingg and Caldqcell opinions of last term are suthority
for the proposition that the Constifution does not. mandate a shield for newsmen.
Althongh some point with interest to the 5-4 split in these decisions. no one
questions their vitality., Thus, we are now considering this issue in terms of
legislative poliey, We are cousidering whether sone type of shield provision is
necessary or desivable,

Secondly, our inquiry shomld he limited to the federal level, Alhough a
number of the bills eurrently before us would create a privilege which eonld
be asserted on the state level, it is my view (lat such action would he violative
of the Ninth aud Tenth Amendimnents and is inconsistent with prineiples of good
government, )

Finally, on the Federal lovel T am abzolutely opposed (o an abgolnte privilege.
This is, in my view, an extremely simplistiec approach to a very sophisticated
problen, Tt fails to take into acceount the cnmperin" consideration of compulsory -
due process and would impose a wmo'l\ \\lndn is far broader than the alleged
wrang which ig involved here,

With these gronnd rules in mind, T Iook forward to examining all of the pro-
posals for o iimited privilege which are confined to the FFederal level, The pri-
mary issue ia this regard, ag T see if, is whether the rognlations of the Attorney
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General are adequate to meet the problems afl hand or whether additional getion
would be warranted.
Counsel, call the first witnoess.
Mr. Basxir, My, Chairman, onr first witness today is Senator Walter
12, Mondale from Minnesota. ’
Senator Erviy. I want to welcome you to the subcommittee and
oxpress our deep appreciation of your willingness to come and give
us the benefit of your views on this very erucial subject.

V

STATEMENT OF HON. WALTER F. MONDALE, A U.S. SENATOR FROM
THE STATE OF MINNESOTA

Senator Moznank, Thank you, Mr. Chairman, for permitting me
to testify on what T regard to be one of the most compelling and eriti-
cal issues to fuce this Congress and our country since T came to the
Congress over 8§ years ago. ,

I am particularly pleased that this issie should come before this
subcommittee, and particularly before the chairman, whom I regard
as one of the ablest and most thoughtful men in the field of constiti-
tional rights in our Nation today. .

Mr. Chairman, I think we all know that withont a vigorous and free
press, able to probe and correct not only the excentive hut the Con-
gress, and all other areas of public life, the American public will Tose
the best eyes and ears they now possess. .

What we are really tryving to do here is not protect newsmen but
Far more fundamenvally to protect their saered funetion in obtaining
the information for the public which the public must have in order to
make democracy work, .

As this committee meeis today. theve is a veal. profound, pervasive,
and not imaginary threat to the flow of essential infornation to Amer-
ican citizens.

I think this is one of the most compelling issucs affecting freedom
in the history of this country. , '

Last October, James Reston said in one of his columns what many
other reporters have told me, he said :

Under the new Court orders, even officials who want to falk about the Water-
gafe case or seeret campaign funds or General Lavelle's private aiv war in
Vietnant or mitk and wheat deals have ta recoghize now that if they give in-
formation to a reporter, no matter how relinble the reporter, he may be hatled
into court and offered the choiee of discloxing his sources ov going to jail.

Then he concluded with a very ominous sentence::

With Luiws like these, plus the techniques of publicity and evasion, even the
boldest. and moest honoralile men in governinent are now more scared and ean-
tious than ever in my imemory. '

Those are the sober words of one of the Nation's most seasoned
and experienced reporters and those statements have been repeated

in similar form by veporters throughout this country.

The mtimidation of the media has taken many forms. Tt has been
Clay Whitehead threatening the industry of broadeast media; it has
been the wholesale attempt, to eliminate programing hostile to the ad-
ministration from the public hroadeasting system: it has heen the
harassment. of the Washington Post in apparent retaliation for their
criticism of the administration. But perhaps most regrettably this
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intimidation has been the failure of the administration to actively
sock protecton for the media in light of the Zrenzburg decision of
last sumnier,

Ench of these actions threatous the public ability to learn what we
need to know, Together they amount to a wholesale assault on the
.1lxilit\ to learn the truth., We face a desperate and immediate need
for Tegislation which fully protects the media from the type of har-
assment which hias beconie commonplace in recent months, for the
jailing and mtmndatmn of newsiuen whieh have 0((-uned since the
Branzburg decision have put us in serious danger of secing a wide

variety ot news sources destroyed.

This process has already begun and I fear it will accelerate if Con-
gress does not act llol)ehl”\ in this session.

And if sonrces of mmport:nt information are sileneed, more than
the press will Tose for it will mean that the official, authorized ver-
sion of every aspect of American life will be the only version the
American citizen will know,

I might digress here for i moment, T am not one of the oldest people
in W .1%11111(%011. T hiave been around here for about 8 years, and [ have
noticed that politicians. nnd T gness I would include myself in that
category, rarely pnt out infor nmtlon which is embarrassing or which
(!(\t:'uts from wlat we are tr ving to say about ourselves. And that is
true of Government agencies. So much of the essential news which
the publie must know abont us, abont governmental agencies. about
fundamental public poliey, beconies Kknown only t]nmwh what we
call leaks. confidential information slipped to newsmen about things
which are being kept from the public but w lnch the public should
Lnow.

Tt is the Branzburg decision which strikes at this essential form of
information. Unless we can Jo something in this session to shield
newsnien from disclosing those sonrces of infor mation, and to protect
them from intimidation and harassment and other forms of coerciou,
then T think these essential sonrces of information will ke gone from
the Ameriean public.

If action is not taken to reverse the trend toward the havassment
and nn]nlsmunonr of newsmen. we will find onrselves with only one
source of information. the ofiicial Government. sonree. We will find
mnsol\os without the information on corruption or waste o1 inefli-
cieney in Government which isso often provided only from confidential
sources. Indeed, in many such instances these sonrces are themselves
Governiment om])lov(\e and for them revelation of their identity would
mean almost certain dismissal.

Sinee the Branzburg decision was handed down last June, four news-
men have gone to jail, two of them for extended periods of time. In
addition, over a dozen other newsmen have been threatened by the
courts, prosecutors and legislators to reveal confidential information
and sourees. These men have been threatened with jail or actually have
gone to jail. not because they failed to do their job, but precisely be-
canse they did their job well'in revealing corruption or breakdowns in
law enforcement or abuses in the in: htntmns 'lhoso men were 1.1|led
hnl performinga valuable service, an essential service for the American
public,
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This is the type of injustice which threatens to dry up news sources
and muzzle the Nation’s news media.

Mr. Justice Stewart noted in Ins dissent in Branzburg:

The full flow of information fto the publie protected by the free press gnarautee
would be severely curtailed it no protection whatever were afforded to the process
by which news is assembled and disseminated,

This fear expressed by Mr, Justice Stewart is by no means unique.
Two yvears ago, Dan Rather, CBS News White IHouse reporter, sub-
mitted an affidavit in the Ninth Civeuit case of Dawited Stutes v, Cald-
well—one of the cases ultimately decided by the June 29 Branzburg
decision, In it, hie referred to a longtime friend and confidential news
source:

This decent, honest citizen, who cares deeply ahout this eounfry, has now
told me that he fears that pressure from the government, enforced by the conrts,
may lead to violation of confidence, and he is therefore nnwilling to coutinue
to commmnicate with me on the basis of trust which existed between us.

Tnstances snch as this are multiplying since the Supreme Court
ruling of last June.

Simply put, we are facing a major crisis in the ability of the press
to report the type of news that we need to know, if we are to maintain
our status as a democracy in which there is a free and open exchange
of ideas. We are face to face with the dangerous situation of reporters
and other newsgatherers being unable to uncover waste in government.
or the extent of the hard drug traflic, or the attitudes and plans of
extremist groups of either the vight or the left.

At the same time. government’s access to the media grows ever
greater. Instant, nationwide communication has enabled a President
to reach millions with one version of the truth. But the trends of
recent months may in the long run mean that this version of the truth
may by default become the entire truth—1for the public may simply
not be able to learn of the “other side of the facts.”

The practical cffeet of these twin trends is that we are getting move
and more of what the Government wants us to know—and lcss and
less of what the public needs to know. We are often fed Government
information on a confidential basis, at the same time that our reporters
are finding it increasingly difficult to obtain information in confidence
which would prove corruption or waste in Government.

Mvr. Chairman, in an important address delivered on January 19
in Chapel Hill, N.C,, you outlined “four basic questions” which all
legislation introduced on this subject must face.

I would like briefly to discuss the means through which the legisla-
tion which 1 and eight other Senators have introduced—S. 637—
meets the vital need for protection of the Nation's news media.

First, my legislation creates a qualified protection for the media. T
believe that some qualifications in the protection are justified, but
only in rare circumstances of exceptional threats to the national secn-
rity or to human life, and only after the Government-—or any other
party seeking disclosme—has met a stiff burden of proof.

This showing would require the person secking divestiture to prove:

First, that thero is probable ciuse to believe that the person from
whom disclosnre is sought possesses information or source identitics
relevant to a specified probable violation of law;

Second, that the Federal or State proceeding in question has clear
jurisdiction over this probable violation of law;
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Third, that the information or source cannot be obtained by alterna-
tive means; and

TFourth, that there exists an imminent danger of foreign aggression,
espionage, or threat to human life, which cannot be prevented with-
out disclosure.

The person seeking disclosure would be required to show by clear and
convincing evidence the existence of all four conditions before divesti-
ture of the protection could be ordered by the court.

These conditions together insure that the only types of information
or source identities which the Government or any other party seck-
ing dizclosure could obtain would be limited to absolutely essential
matters. In partiailar, condition 2 would prevent unauthorized grand
jury “fishing expeditions,” and condition 4 by requiring “imminent
danger” makes divestiture substantially more difficult than in earlier
qualified newsman’s shield legislation. In addition, substitution of this
tvpe of language for the more general “compelling and overriding na-
tional interest’™ insures that court interpretations will not emasculate
the nrotection which he act is designed to afford.

Second, the legislation which I have introduced applies to both
Federal and State proceedings, including jndicial, ]egis}ati\'o, exeeu-
tive or administrative proceedings.

The great majority of the recent jailings and harrassment of news
gatherers since the Brenzburg decision have resulted from State pro-
ceedings. Protection is needed now to insure uniformity among the
States, to provide protection for news gatherers in cach of the 50
States. There is now a good deal of interest at the State level in pro-
tecting newsmen. However, the degree of interest varies from State to
State, and the provisions of proposed State statutes also vary widely.

We must enact uniforn standards which provide certainty both for
the newsmen and—nore importantly—for their sources.

In my view, Congress has the authority to legislate for the States
on this question, under both the commerce clause and the 1st and
14th amendments.

In order to make any protection we enact meaningfully nation-
wide, I believe Congress should exercise this authority.

I have a fuller statement which I would ask be included in the
record which spells ont the constitutional basis for that assertion.

The third question to be resolved is who should be able to claim pro-
tection, This is an extremely troublesome matter, bnt-one regarding
which Congress has power to make reasonable classifications and to
deal with those aspeets of the problem it deems proper.

An amendment to my legisiation which I intend to submit attempts
to deal precisely with this question. Without doubt, our major concern
should be avoiding any semblance of licensing of the media, or imposi-
tion of substantial restrictions through narrow definitions of who is to
he accorded protection. Indeed, should such restrictions or licensing
e the end result of any newsman’s shield legislation, the cure may be
far worse than the disease. On the other hand, we must be careful not
to define terms so broadly that every citizen is included.

The fourth and final subject of concern—which I believe is actually
the most important in this entire area—is the question of procedure.

It is the opinion of many in the news medin—an opinion m which I
concur—that the degree of protection offered by any qualified bill in-
creases dramatically in proportion to the procedural difliculty the Gov-
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ernment must face in order to obtain divestiture of the protection.
Therefore, unlike the qualified shield legislation of the past, my hill
wakes it clear that no subpena will be issued untif the Government
has made its showing, This places the bnrden of going forward en-
tirely on the Government, where this urden helongs,

Mr. Chairman, these forr main areas of concern arve only some of
the many coniplex variables which newsmen’s shiekd protection must
encompass, But while the problems we face in this area ave legion, the
need for effective protection is urgent.

The intevests at stake nre no less than the survival of the systemn of
free inquiry and expression as the basis of onr democraey.

Justice William ). Donglas has placed these interests in a hroad
and eloquent perspeetive,

Free speech amd free press—uiot spaceships or antomobiles—are the important
symbiols of Western eiviliziation, In mnterial things, the Connnunist world will in
time eateh up. But no totalitarian regime ean afford free speech amd o free press.
Tdens are dangerons—the most dangerouxs in the world heennse they are hani-
ing and eanduring. Those committed to demoeriier live dangeronsly for they stand
committed never to still a volee i protest ora pen in rebellion.

This is what is ut stake in our fight to preserve the press freedoms
we haveall come to take for granted.

I hope we will act quickly and effectively to insure that these free-
doms remain a reality, and not merely a renmant of a past—and much
happier—era.

Thauk you very much.

Seaator Knvin. I want to commend the excellence of your statement,
T have tried to find a suficient definition of what a newsman is. 1
have a bill which T am going to introduce today in behalf of Senator
Jackson, Senator Pearson and myself. It defines a newsman as being
any person who is regnlarly engaged in the ocenpntion of collecting
information or making pictures for dissemination to the public hy
wmeans of a vewspaper, a magazine or a radio or television broadeast.

This definition is designed to answer the argnments of some that &
person who is not a bona fide newsman could invoke the privilege,
Also it is confined to those media of conununieations by which the
publie is informed. T would be glad if you would consider it and give
s the benefit of your idea about whether this is a sufficient definition.

Senator Moxpare. T would he glad torespond to that.

As the chairman knows. this will be one of the most diflicult tasks
which the subcommittee has beeause I think everyone is anxions to
fuliy and nnquestiomibly defend newsmen, authors, medin jonrnalists,
and cameramen in the legitimate collection of news.

I think it is important to say that it must be unquestionable, 1f the
rights that we pratect heve are vague and diflicult to define and subject
to later court or judicial or legislative interpretation, that is enongh
to chill the sonrees, and eanse many of them to hesitate to disclose
covruption or fraud if they think the true source is going to he di«-
closed, It may mean his job, it nmy mean worse, and if he is in any
doubt that the law is going to foree disclosuve of his identity. he may
not talk. So we have the dual problem of huttoning-down that protec-
tion in a way that is doubtlessly secure and. seeondly, not extending
it so broadly that people can come within it who have no right to
protection,
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For example, it's heen suggested that a criminal might eall himsoif
a reporter and say, *1 am writing a column now and T ean’t testify on
this beeause it is privileged. T ean’t tell yon where 7 got my
information.”

We waut to be sure that statutory protection is designed in terms
of an emplovment velationship or other similarly velevant factors,

Senator Envix, Your statement. indicates that von shave my convie-
tion that prosecuting attorneys and law enforcement. agencies have
issued subpenas for newsmen in what yon might eall “fishing expedi-
tions™, I might state that this bill that T intend to introdnee with Sena-
tor Penson and Senator Jackson recognizes that and tries to balance
the interest of the public in the prosecution of eritte and the interest
of the public in knowing what is going on in this conntry of omrs, It
provides that a newsman eannot be compelled to testify in any erim-
mal action. criminal proceeding or eriminal investigation by a conrt
of the United States or of a grand jury acting under its anthorvity,
in respect ta any information he has gathered, nnless it aflirmatively
appears that e gathering such information he has acquived an actual
personal knowledge which tends to prove or disprove the commission
of n crime nlleged or erime being investigated.

In other words, the hill wwould prohibit the subpenaing of any
newsman merely becanse he may have collected some hearsay informa-
tion about a erume and confines it to situations where he has the per-
sonal knowledge,

It would also seemy to mie, from the cases T have read, that there
has been a great abuse of the subpena to compel newsmen to produce
memoranda or notes or pictures or negatives or recordings, tapes and
other records which they have gathered in the exercise of their pro-
fession, This bill provides that newsmen or any person having the
custody or control of his memoranda eannot be called upon to praduce
them unless it affirmatively appears that they contradiet or corroborate
testimony actually given by a newsman on the basis of his personal
knowledge of the commission of a erime.

That will, as I see it, stop these indiseriminate attempts to get the
notes and recordings made by newsmen, T think that is essential.

It also provides two methods by which the privilege might be rised.
One is that the person who is subpenaed ean obey the subpena, and
when he goes before the court or the grand jury and is called on to
testify, then he can raise the protection that he would be accorded. Tn
lien of that, he can forthwith move to quash the subpena before the
indge of the comt. The judge shall hear the motion én camera and
shall enter an ovder quashing the subpena unless the paity sceking
the testimony of the newsman shows affirmatively that the evidence
of the newsman is either based on personal knowledge or is admissible
for one of these other purposes,

Senator Moxpaee. You know, it might be convenient if proseen-
tors, law enforcement officers, could have their work done for them by
newsmen, Unfortunately, the price of that wonld probably be free
information. T spent 5 yvears as State attorney general—a law en-
forcement officer—and 1 think there is a tendency to want to o it
that way, if you can, but I think we all clearly see the dunger inherent
in such a process. '
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And when a newsnian is eatled before a grrand jury the mere fact that
he is called before it, 1 think, helps chill news sources in that com-
munity, whether he is forced to finally disclose or not. That is why
in our bill we place great emphasis on procedure,

We spend a lot of time defining the protection. I think we ought to
spend equal time on the procedure, an(‘l what we proposed in our hill
was that the Government or other plaintiff entitled to bring s action
here first mnst get a judicinl determination that the information or
the identity that he seeks to obtain is one that comes within the mean-
ing and definitions of law before he ean proceed against the reporter.

And the reason for that is that we wonld like to put the burden on
the: persan who wants to breach the privilege, rather than the other
way nround. I would like to sngeest something along that line to the
chairinan, becanse, as yon know, just calling a reporter hefore the
grand jury is often cnough to blacken his reputation amd destroy his
capacity to further cover the story.

Senator Erwix, T think that was well recognized by the U.S. Court
of Appeals in the Caldirell case.

Senator MoxpaLe. Yes, sir,

Senator Exvix. 1 would certajnly agree with you; it is not much
vitlue to give the man a vight or privilege unless you have the procedure
by which that right or privilege can be asserted and protoctm\. Senator
Kennedy.

Senator Kexyeoy, Thank yon very mueh, Mr. Chairman. I want to
‘commend Senator Mondale for his statement and his comprelicusive
testimany, He has obviously given this a great deal of thought and
consideration, amd we weleome his testimony before the subcommittee.

I was interested in one of the features of your proposal. Senator
Mondale, and that was the quulification that you place in terms of
;!lf{lilill(‘llt danger of foreign aggression or espionage or threat to human

ife.

I was just wondering in your review of the history of the whole
issue whether you felt that in the past situations which did involve
the threat to national seenrity or luman life or even espionage, that
there has been any relnctance on the part of a responsible journalist
to come forward with that information and to indicate that informa-
tion to the appmln'iation law enforeement authorities which would
warr;mt. your qualification on the absolute privilege in this partienlar
area?

Senator Moxpare. 1 wonld have to say that I know of none, but
one might occur, Senator Tunney snid he was keeping an open mind
on the issue of whether it should be an absolute protection or qualified
in some way.

I would say T am keeping an open mind in the same direction.

If you read the definition, the exceptions are very, very rare, very
precisely defined, and could only be raised in the most extreme cir-
cumstances. It amounts to very nearly an absolute privilege hecuuse
the Government would have the burd{n on its own to go into court,
with the burden upon it, with very clear evidence required, that they
must prove that the disclosure of sources is essential because of an
imminent danger of foreign aggression, of espionage or the threat to
human life, which cannot be prevented withort disclosure of the in-
formation or source of information.
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Inother words, it is a very, very limited exception. I might be willing
to mend even that, But it seemed to e in those extreme eases where
it conld he alleged the Nations seenrvity was at stake, or human lile
was i jeopardy, that we might in those limited cases pevmit an
exeeption,

But as L any, L not wedded to that,

Setttor Kesseny, s vou say so elogquently yoursel [y obviously what
youare interested in Binding here is an extremely narrow area, amd 1
for one wonld feel completely comfortable by the way that yvou might
interpret those provisions, You have given the interpretation that is
placed, for rxmnplv, by the administeation; the question of national
seetrity on the Pentagon Papers—whether to protect u very nnrrow
are, a8 you might siggrest here. we are creating a situation which
those who want to further restriet. the freedom of the press might
nse those exceptions to dmmpen or chill in etfedt the ruL- of a free
press. 1 ean think of, for example, perlaps the veporting on varions
extremist. gronps in the United States, We are better off having that
infornation out in the public, the public aware of various netivities,
and 1 eould see where perhaps theve might either be a reluetanee with
this kind of qualification cither by a reporter or eertainly by either an
informant or an editor to move ahead and publish that’ story, Again,
we ean come back to the question whether the publie is not hetter
served by having that kind of information ont mull the \meriean peo-
ple aware of these kinds of dangers, eather than below the surfaee, or
whether we vun into the Kind of problems that is snggested by Justice
Donglass that sooner or later any test which provides less than o
Dlanket. protection to police associntions will e twisted s velaxed so
agto provide virtually no protection at all,

Sewator Moxna. 1an very anxious that when we do our job in
this Congresss aml 1 hope we dos we do it well and we do it ina way
which very elenrly mull utiquestionably  protects newsmen in their
Jiterally sanered frnetion of gatherving nows and telling what is going
on in Nweriean life. That is the whole reason 1 introduced the hill,
We tried to define those exceptious in a very procise, limited way, The
burden is on the Govermment. It is not their delinition, They have to
o into court and prove that they need the infornetion beeause there
is an innninent danger of foreign aggreession or of espionage or there
is a threat to haman life. which cannot be prevented without dis-
closire of the information or the souree of information that they want.

Now, if the subeonmittee, after upon determining this question,
decidis that that is going to be a loophole, which jeopardizes the fune-
tion of the newsman, 1 wonld he perfeetly willing to see it dropped he-
ennse the essentinl need isto proteet the publie,

Senntor Favin, Fapprecinte your response, T think it might be valu-
able for ux in the conrse of these henrigrs to look ut what the “teack
record™ of the press hns been, T have not scen to date the press’ abuse
of its funetion: which wonld justify some of the qualitications which
youswggeest, But I suppose it is debatable,

I think, ns you point out, it is something that we can develop in the
vourse of these hearings.

Finally, Senator Mowdale, T notice that yowave submitt ing with your
testimony n detailed justification of the constitutionnlity of Federal
lerislation which 1 think will be belpful and useful to s,
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Is it your feeling and impression that unless we have at least some
IPederal statate here that we are going to run into a situation where
different State jurisdictions might have ditlerent laws with ditlerent
interpretations. which might pose troublesome kinds of problems for
the reporter in one State versus another. An informant will he wou-
dering whether he is going to he nnder the State lnw or the Federal Taw
when he gives information. Not only do we have the authority in the
st and Lith amendinents, the Commeree clause, a0 necessary and
proper elause. but it is important for us to move if we arve really going
to eliminate the potentiality Tor all kinds of ambiguitios in this avea.

Senator Moxpark. 1 believe this s very important. 1 originally
thonght of legislation simply applying to the Federal level but then
it heeame guickly apparent that inore wnd more of the instances of re-
porters being jatled are ocenrring at the State and local level than at
the IFederal level, althongh it is ocenrring at all Tevels. 1T ean’t think
of any national interest that is more important than the Mree flow of
information.

We are seeing sowme impressive efforts at the State level. For ex-
ample the Governor of my own State issned a special message ealling
for a State newsman’s shield bill, Yet the variety of sueh legislation
et could occur at the State level, the numibier of States that night
not. act, and the months and vears that might take for them to act,
Iave canvineed me that we'need a Federal statute which establishes
standards in Federal and State and loeal tribunals,

[T we don't do that, this will be another great area of vagueness,
If a reporter can’t be hauled befare a Federal grand jury, a erafty
local prasceutor or loeal legislator who is oflended by what is going
on might very easily find a State point of jurisdiction and haul Lim
before another grand jury. '

As 1 said earlier, T don’t think that legislation whic his vagne does
ns any good, becanse what we are talking about here is not. protecting
wnewsinan: we are talking about encouraging people with vital in-
Tormation, the public news, to feel free that if they tell a reporter they
will be free from inthmidation and harrassment. 1f it is vague, no
reporter can tell a sonree that that is the case.

We have had instances which show the need for this protection.
In one case a welfare mother who had evaded and violated welfare
laws had agreed to talk to one of the network newsmen, providing her
name was kept confidential.

This is something the public onght to know becanse the public money
is involved in this. '

When she was approached she said, “Can I be sure no one will
know my name ?2”

And the reporter, in fairness to her, said, Lot me cheek and 1 will
il you baek.”

He called her back and said, “I must tell you, in all honesty, we
cannot gnarantee you that we can protect your identity.” ‘

“Well.” she said, “T am not going to talk.”

And this apparently is going on through all Govermuent. When
vou have people as distingnished as Dan Rather and James Reston and
many other top reporters, saying they have never seen people clam-
wing up the way they are now and refusing to talk, it means that all
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through Governuent, all through Awmerican life, sources are afraid
to tell what the public needs to know,

And unless we can deal with this problem clearly and inquestion-
ably, Ldon’t think we have dealt with statall.

Senator Kexxeny. Just a couple of final points:

L suppose the law is quite elear on the whole question of libel new.
as 1 think Senator Gurney ountlined briefly in his opening comments:
I'f we are going to charge that, that is a function of legislative action,
But: I snppose 1f we put into any legislation the exception of libel,

- which has been suggested, would you be concerned that there might
be those who wonhl in effect get into a court of law on the question
of libel and reach on into a reporter’s sowrees on the allegation of
libel and that this may very well provide sort of another rule which
would be sufliciently expanded or broadened to again threaten the
information? .

Senator Moxpane. Anyone can bring a libel action, and if you have
a Jibel exception, they can bring it on the most speeinus grounds, hold
depositions, foree diselosnre of 1dentities, and drop the case.

So I think if you have a libel exception in there, you have passed a
bill and then driven such a big loophole in it that you have nullified
its eflect.

I asked a prominent attorney from Chicago, A. Daniel Feldmu,
who has extensive experience m libel matters, whether lie thought
a newsman's shield bill wonld fundamentally adversely affect what
is left of the libel lnws, and e said, “No.” I would be glad to submit
for the record the memorandum which I reeceived from him on this
subjeet. :

Senator Kexxevy. Thank you.

T would hope as you had your exchange with the chairman that you
wive us the benefit of a judgment about who is a newsman, I think this
1s going to be one of the real challenging questions.

. There have been a number of different suggestions. But obviously,
again, yon have given us some help already in your testimony here
this morning, but I think to the extent that you have given thought
to this question, and you could give us the basis of yonr judgment,
I think that would be of great value. ’ _

I can tell your own thought process in this.consideration has gone
into it and it is going to be one of the most troublesome areas and we
appreciate your help. o

éenator Monpare. We are anxious in the proposal that we have in-
troduced to define the bill broadly enough to include all legitimate
reporter inquiry, whether printed or media, but also including au- -
thors and opinton writers, I think it is important that we cover the
whole aves. :

Senator Ken~epy. What about scholars? ‘

Senator Moxpari That is one of the toughest parts of this issue,
and I would hope that the committee would give that question very
serious consideration. - »

I recall when the Senator from Massachusetts and I inquired of

_ the administration whether we were sending arms to Pakistan while
Pakistan and Bangladesh were engaged in brutal civil war. The of-
ficial answer on four separate occasions was: No, we are not sending
any arms to Pakistan. :
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On four separate occasions we were told specifically, clearly, and
unequivocally that we need have no fears, 1 remember suying publicly
£ was glad to see the administration was staying out of this,

‘Lhen an enterprising reporter, based on a leak, went up to the New
York IHarbor and found three ships being loaded with arms to
Puakistan,

Noswy, that is the type of deceit we are dealing with here. This was
w bipartisan letter, L think some 17 Senators wrote the State Depart-
ment, Yey the tendney of Goverument is to cover up and even to
deceive itself, and to try to avoid embarrussments, This is precisely
wliy we need a searching free press and niedia there to challenge them
and to make the faets known to the publie,

Senator IKuxNepy, I want to thank you very much for your com-
niehts,

Senator Ervin, Senator Tunney,

Senator Tuxxey. Thank you, Mr, Chairman, Most of the questions
ancl issues that 1 had, you covered,

I would like to compliment Senator Mondale on his testimony. 1
think it has been very excellent,

1 perceive that the qualification that you would have in your legis-
lation is similar to the qualification expressed in a dissenting opinion
by Justices Stewart, Brennan, and Mavshall, in the Branzburg case,
that under certain cirenmstances the tangible need to know the truth
about the criminal activity on libelous matter or national secunrity is
more important than the tangible but theoretical chilling effect on
sources, . )

Did you intend to have your qualification appear to be the smne as
expressed in the dissenting opinion?

Senator Moxpaue, In my original proposal, we did dvaw on that
language, and then upon veflection we decided it was too vague, The
language in the opinion was “compelling and overriding natioual in-
terest,” which is a very gencral standard. We changed that so that

“procecdurally, the Government must go get an approval from an in-.

dependent court in order to issue a subpena, with the burden on them,
Seeond, the standard must be among other things, that there exists
an imminent danger of foreign aggression, of espionage or of a threat
to human life, which cannot be prevented without disclosure of the
information or source of information,

We got much more specifie, on a far more limited exeeption, than
did the opinion to which yon make reference.

Senator Tunwuy, One of the things that has disturbed e abont
the Governmeut’s policies of elassifying information is that whereas
a person who is working down in the lower echelon in the Federal
bhureancracy conld be prosecuted for revealing information in a classi-
fied dorument, if the head of the Department or the President of the
Tinited States veveals that very same mformation, it is aceepted simply
as giving the public access to additional knowledge and information
about what. is going on. '

I veeall at the time of the (aldirell decision, reporters were sub-
mitting affidavits saying that they had heard Presidents reveal infor-
mation that was classified np until the time it was revealed, and that
it was almost always done for the pnrposes of exploiting the Presi-
dent’s point of view and trying to convince the public that his point of
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view was correct. Do you have any thoughts on that as it relates to
this issue?

Senator Moxnave, I don't know how yon protect or prevent a top
cehelon executive, from the President on down, from disclosing infor-
mation which his own classification system prohibits, or of denying
him the right to punish someone else for doing what he just did. There
may be some way of getting at that, T wish theve weve, but none comes
to mind.

T think one thing is cleav, and that is that public officers in the lower
levels of Govermment who reveal fundamental facts of criticisms of
Government, are often punished in most draatic ways,

Mr. Fitzgerald told the Joint Feonomic Committee that the 5.\
airplane cost $2 billion more than the Government said it did, He lost
his job. They first sent him to Thailand to inspeet bowling alleys, when
he had just received a letter of commendation. T am told he was one
of the most gifted accountants and contract appraisers in the Airv
Foree, : :

When Sergeant Lonuie Franks said that General Lavelle had a pri-
vate air war going on in Southeast Asin, he went from a trusted staff
position to a coflee shop, and was then removed even from therve on
the grounds that hie had personality problems.

When Gordon Rule of the Navy, an old trusted employce. came up

on the FIill and said some unflattering things abiout some of the con-
tract procedures over theve; he, too, was transferred to a meaningless
job. .
: That is the situnation, I dou't mean it in a partisan sense, hecause T
think it happens under too many governments and under both polit-
ical parties. We don’t like to have the truth come out; we would like
to have it our way, paint our own canvas, have one official version
and that is what. the people have to take. That is why we need a vital
news source, and that is why we need to protect the vight of insiders
to leak information that the public needs.

Senator TuNwey. That is my feeling too. I feel very strongly that if
these at th» very top can manage the lIeaks so that their point of view
1s expressed publicly, in ovder to pick up publie support for their point
of view, why shouldn’t we protect a newsman’s source if that source
is a person who is giving to the public the truth, irvespective of the
fact that at times it may be very embarrassing to the administration.
Thank you. :

Senator Moxpare, Any administration?

Senator ToNNey. Any administration. As a4 matter of fact, in the
Caldiwell case, they were talking about Democratic Presidents leaking
information.

Senator Moxpavk. That’s right.

Senator Kex~eny [presiding]. Senator Gurney.

Senator GurNEY. Just one question on the libel subject. It isn't
your thought if a public official has been libeled, that he shouldn’t be
able to sue for libel and recover if the libel is there?

Senator Moxpare, Yes; if T understood your opening remarks, you
were talking about the possibility of changing the Federal libel law as
it affects the right to sue as a distinet issue from the newsman shield
legislation?

O34T —T3--—1t
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I am submitting for the record a brief prepared by a very distin-
guished libel attorney, A. Daniel Feldman, in which he says he doesn’t
think a newsman’s shield bill will veally affect the question that yon
raised. It is a separate issne, and I will submit that for the record.

[The dacument referved to is printed in the appendix.]

Senator MoxpaLi, What T fear, Senator Gurney, is that if you make
a libel exception to the shield law, as yon know, nnder the rules of
civil procedure, anybody cean start an action, though, under rule 11,
there arve certnin professionnl restrictions that are very loose. Yon
can start an action and then the authority to take depositions and inter-
rogatory follows nnder the rule and you ean foree disclosure of these
sources and information in that way and then drop the lawsnit.

So if yon want to assure people of conﬁdentin}ity of sources, it

‘seems to me under the shield legislation you can’t have that exempt. But
that doesn’t deal with your question. '

Senator Grexey. No; 1 would agree they are two separate things,
although I do think the responsibility for reporting is all wrapped
up in what we are talking about now. I think all of us in pnblic office
Lave had numerous examples in our own personal lives as well as those
of our colleagnes where we know there ave stories, “sources say Senator
Mondale and Senator Gurney and Senator Kennedy did thus and so,”
and. we know we never did any such thing. In fact we may not have
Leen there. ‘ '

These are points I was talking about in the opening statenent. Talse
% look at some of those problems along with this becanse they are
wrapped - up in the question of protecting news sources. :

T}mnk you. R :
Senator Moxpawk. Just one point, if I might: I don’t believe. that
there is much that we could or should do about responsible reporting,
My personal opinion is that the media are quite responsible, ,t}xoug‘h 1
have seen some hrresponsibility. I think the most responsible, halanced,
- seasoned reporters and columnjsts and newspapers and news outlets
. over the long run tend to %iwi_h the most confidence and respect, Irre-'
sponsible-ones do not and I would certainly hate to set up,or serve on
a political body that passed on-the responsnbﬂxﬂy of newsmen, =~
I think that we should depend: %on the forges of truth rather than
political foices to bear upon them, But I give that answer with a little
_1-e_lu(it:inc'e because I don’t know exactly what proposal you have in
mind. e ST
Senator. GurneY, T would make a comment on that. How can you
' get to the truth, so-called, if you have a situation, as is the case today,
‘I most major news centers, where both the morning and' afternoon
papers havethe same owners? P

Senator Monpare. That is why I said I was relictant. If you are-
getting at monopoly of news ownership, I think that is a' very good
issueto.getinto, - R R T “ ‘

Senator Gunwey, Well, this'is another issue all wrapped up in wwhat
weare discussing; { L oo TR R

'We do'have a monopoly of news ownership-today, in the néwspaper.
field and in many other areas of news reporting, Where there is a
'monopoly you can’t get‘at the truth becauso there isn’t any competing

'y ) get ) 1d. Therefore, T.
think the question of responsibility again arises and ought to be -‘d,ea,zlt

‘news organ to get at'it, at least in the newspaper fi

Q
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with, There seems to be no way of patrolling the truth of what is writ-
tene about & public officinl or for that matter somebody who isn't a
public ofticial, beeanse he is just as important as those who hold publie
office. T would tend to agree wirh you that it vou ean get the truth the
public is able to judge the truth by itself, as they are in political eam-
paigns, where both candidates are saying what they believe in and
ilso exactly what is erroneous in what the other person sayvs. It is so
often the case that there is no way of wetting at the truth veally, We
have timerous instances where not oven rotractions ave printed, even
though the media knows that error was made.

So b do think that perbaps we could look into the responsibility
aspeet,

Senttor Moxvae, Yos,

Senator Kexxeny, Thank you very much,

Senator Cranston, we weleome you, Onr distinguished ehairman has
heen called ont of the heaving room for just a moment but T know he
wanted fo extend a warim weleome to you. You have provided groat
feadership in this whole area and you have given a great deal of con-
sideration and we are Tooking forwawd to your comments.

STATEMENT OF HON. ALAN CRANSTON, A U.S. SENATOR FROM
: THE STATE OF CALIFORNIA

Sewtor Ciraxsrox. Thank you very much, Mr, Chairman. T am de-
Bahted to be with vou and the members of the committee. T am privi-
leged to be here today to testify on the need for congressional action to
protect news sonrees and information obtained by the media against
compulsory disclosure in Federal and State proceedings. On Jamary 4,
L'introdneed 8. 158 on behalf of the American Newspaper Publishers
Association. That bill ebodies the principles and objectives which, I
believe, are indispensable elements of the legislation which your sub-
committee and the full Judiciary Committee shonld report to the
Senate, and which the Congress should enact. Nothing less than the

“freedom of the press in our society is at stake.

For a socicty to be truly free it must have a press that is truly free,
The first amendment is not a piece of special interest legislation for the
news industries, It is rather a governmental guarantee to a free people
withont which they could not remain free for long.

One of the fundamental services that a free press renders to a free
people is to watchdog the various levels of government, the officialdom
and the bureancracy who handle the people’s money and who wield
awesome powers over people’s lives and freedoms. The press in
America has amply lived up to that responsibility.

Hardly a day passes withont some evidence of public ov private
hanky-panky or worse being exposed by the press somewhere in our
country. These stories are based in large part on confidential tipsters
who confirm what the reporter has learned from other sources or who
lead him to new revelations. Without those leads many of those storics
might never have been written. And many of the eriminal indictments
and convictions -that followed those “stories might never have
happened. ' :

As a former correspondent for the old International News Serviee,
I know, and most newsmen agree with me, that confidential sources
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are indispensible. But the U.S. Supreme Conrt last June 29 ruled in
effect that the press in our country does not possess an inherent first
amendment right to withhold confidential information, and that a
reporter may thevefore be jailed if he refuses to disclose information
demanded: by o court, But Justice Byron White, who wrote the 3
to -t majority opinion, invited congressional response, ITe pointed out
thut notwithstanding the Court’s fecling in the matter. Congress has
freedom to determine whether a statutory newsman’s privilege is
necessary and desirable,

But by no means does everyone favor congressional action at this
time, if ever.

The acninistration, though reluctantly willing to aceept some quali-
fiedd bill; thinks the press shonld put ils trust totally in the sclf-
restraint of the Justice Department and rely on the Attorney Gen-
eral’s guidelines. Those are the guidelines which the Attorney Gen-
eral’'s Oflice imposed on itself in August 1970 in response to a growing
concern of the news media.

That concern arose from a spate of Federal grand jury subpenas
carlier that year. They included subpenas served on Z'eme, Life, and
Newsweek; the four major newspapers in Chicago, and the now
famous subpena for Earl Caldwell of the New York LTimes, which led
to last June's landmark decision, During 1969-70, the networks were
served more than 150 subpenas. :

In my opinion, the Attorney General's guidelines are a rather shaky
stafl for an independent press to vely on. True, they restrict somewhat
the use of the subpena power against newsmen—but only somewhat.
And only for as long as any particular Attorney General wishes to
keep them in effect, Worse yet, the guidelines implicitly legitimize
governmental powers over a free press which, in my view, the Govern-
ment should not possess.

Much more credible to me is the fear expressed by some mebers of
the press that looking to the legislature for protection is a visky husi-
ness. They accurately note that “What Congress gives, Congress can
take away.” These newsmen prefer the path recommended by one
publication that warned that the press can “only put its trust in the
first amendment pure and clear, aud plng away at getting the whole
truth and nothing but the truth.”

Unfortunately, the first amendment hecame considerably less “pure
and clear? for press purposes, thanks fivst to the Caldiwell decision,
and then to the Court’s refusals to review the imprisomnent of Bill
Farr in California, and Peter Bridge in New Jersey. So despite the
opposition of some members of the press to congressional action, it is
now apparevt that unless Congress does act, strongly and clearly, to fill
the first amendment void created by the Caldwell decision, our press
freedoms will be still more seriously evoded as lower conrts apply
the Culdwell holdings in more and more cases. ’

Some newsmien believe that the best way to get the Government and
the courts to back down is for more reporters to choose jail rather
than violate a confidence. To quote their reasoning: “They can’t put
us all in jail. And besides, it will prove to informants that reporters
won't break their word.”

Most newsmen would agree, however, that the sight of a newsman
being carvted off to jail is more likely to shake up a news source than
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reassure him, And it’s fess than n sure bet that Goverment prosecutors
are going to be deterred even by a suecession of sacrificial hons hehind
bars.

1 agree with attorneys for the Washington Post aud Newsiveek
who hold that:

The preservation of an justitwtion as hmportant to onr form of government
us it free press should not and must not depend upon the willingness of news-
men to go to Jail,

The enrrent debate for the most part has centered not on whether
Congress should pass protective legislation, but rather on what should
be the natnre and sweep of that legislation,

Who and what should be profected? Under what conditions? In-
deed, shonld there be any limitations, or should the ban against com-
pulsory disclosure of confidential news sources-and informatien be
total and nnqualitied?

I believe that a broadly embracing and absolute protection is needed
to insure that the public gets the information it must have in a demo-
cratic society, It ismy view that Congress® aim should be to protect, ex-
plicitly by statute, all of the newsgathering rights which many people
had all along assumed were hnplicit in the first amendment—until
the Court told us otherwise.

Though some people talk in terms of a newsman’s privilege, that is
a nusnower. The newsman mevely exercises the privilege on behalf of
the publie, The public itself is the beneficiary., Congress must act to
protect the publie, not merely the newsman and his source. ‘The press
in Awmerica.must be able to protect its sources so it can continue to ex-
pose corruption and lawlessness in and out of government, in high
plices and low.

Intelligent self-government vequires a vigorons, vobust press that
will develop confidential Jeads and follow them up. It demands fiercely
independent, unintimidated news media that probe and investigate,
question and criticize, and so shed the daylight of public exposure on
every shaded or shady avea of pnblic life.

It also demands a press that is more than an uncritical conduit for
public pronouncements. Today's in-depth, interpretive reporters make
frequent nse of confidential information to help them verity and eval-
nate the on-the-record news they get from official sources. Much that
is handed out as news these days is superficial, sometimes deliberately
misleading, and almost always self-serving.

If a self-governing people are to govern themselves wisely and well,
their Government must encourage the fullest possible freedom for
them to speak their minds; the Government should encourage the
people’s freest possible access to information and opinion by which
they may enlighten their minds. The two are inseparable and
intevdependent. -

But what would happen to investigative reporting, what would
happen to advances toward trath and probity in public life which
result from fearless investigative reporting, if newsmen conld not
gnarantee conficdentiality to their news sonrces?

It is generally recognized that these sowrces would dry np. That
drying up constitutes a danger to onr free press and, more importantly,
a danger to our free society. Withont an ironelad agsuranee of anonym-
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itv, many people with vital information that should come to public
attention simply won't talk,

That’s not surprising. When public or private power is abused. it is
often abused seeretly. As a police department often must. depend on
a. tip to solve a crime, so an investigative reporter often must depend
on a knowledgeable, inside informant to be able to discover abuses of
power and bring them to public attention. But informants who fear
for their jobs—and sometimes for the lives—rarely divalge incrin-
inating information wnless they feel sure that their identity will he
kept secret. '

Robert Ifichenberg, echairman of the Freedom of Information Com-
mittee of the American Society of Newspaper Editors, warns that—

1t would take only a few instances of forced disclosiure at the Federad lovel
to set in motion 2 natioy -ide chain reaction of tinidity and reinctance among
potentinl sources, '

That “chain reaction of timidity” may already be underwav. Brit
Hume ataloged in a New York Témes avticle last December. in-
stance after instance of inside-the-Govermment informants choking up,
if not drying up, for him and other newsmen. This is a ease of no news
being bad news. What we don’t know will hurt us.

Significantly, Mr. Justice Whites opinion for the Conrt in the
Caldwell case projected just the opposite result of a failure to protect
news sources. He said:

Reliance by the press on confidential informants does not mean that all gources
will in fact dry up beenunse of the later possible appearance of the newsman he-
fore a grand jury. ... There is little hefore us indicating that informants whaose
interest in avoiding exposure is that it may threaten job seeurity, personal safoty,
or perace of mind, would in fuet, be in a werse position, or would think they would
be, if they risked placing their trust in public officials as well as reporters.

In fact, the experience of the last 7 months indicates Justice White

was not covrect on the. facts of the situntion. I think that is a significant
development. Through investigations such as these hearings, Congress
can discover the truth as to whether news sources are indeed drying
up. And based on independent, comprehensive findings, Congress can
then take appropriate legislative action.
. The Court’s opinion also makes much of the point that though
there has never been a Supreme Court holding that news sources were
protected, sources were not reluctant to come forward with confiden-
tial information in the past, This, T mnst say respectfully, misses the
point. Most of the reporters, broadeasters, publishers, and private citi-
zens with whom I have talked had generally assumed prior to the Cald-
well decision that snch a constitutional protection was implicit in the
first amendment freedom of the press clause. It was the Court’s hold-
ing to the contrary which opened wide a door which had hitherto heen
widely understood to have been locked. :

Newsgathering is an obvious prerequisite to news publication or
broadeast. Consequently, governmental action that has the effect of
restricting newsgathering by drying up news sources is, in a real sense,
a form of prior restraint on the press—a practice most Americuns look
upon with abhorrence.

Informants will be encouraged to talk to the press only if the law
that Congress designs to protect them against 1uvoluntary disclosure

- 1s *as broad as possible and simple enongh for anyone to understand”
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(to quote Post-Newsweek lawyers again). For if the law i neither
broad nor easy to understand it will likely turn off rather than encour-
age news sources. That, T'm afraid, will he the result if any of the
qualifications proposed in other hills now hefore the subcommittee are
enaeted into law,

Read somie of the qualifications that hiave heen proposed, singly or
in combination and consider: Tlow many potential informants will be
cager to talk to the press once they realize that the reporter may be
compelled to testifv if there is “probable canse™ to helieve that the
information they give him is “clearly relevant™ to a suspected crime?
Or that the evidence is “unavailable™ or *not readily acceessible clse-
where2” Or that the information must be exposed in open court *to
prevent a misearviage of justice £ Or beeause of “compelling and over-
riding national intevest ™ or for reasons of “national seenvity 2™

We all know that the Government of the United States can invoke
national security almost any-time it wants to. .And in most cases makes
it stick. Is a loophole like “national seenrity® likely to reassmre con-
fidential news sources that they could talk with impunity 2 Would a
member of an espionage ring tell what he knows to a newsman if
the reporter is compelled to identify him to the anthorities? Hardly.
And as a result of his silence, law enforcement officers themselves will
not have the benefit of the information he might otherwise have
disclosed.

All such qualifications, thongh intended to protect. the public. are
in-fact self-defeating. They would hnrt, not help, the publie. Tuke as
another example a proposed exception that would deprive the news
source of anonymity where there is “a threat to hunan life.” There
is such a qualification in the bill introduced by Senator Mondale who
preceded me this morning. If the identity of a member of the Mafia
is ever revealed in court because he tipped off a reporter to a planned
murder, it will probably he the last time that a member of the Mafin—
or anyone else who doesn’t want to be “tingered”—tips off a reporter
to a murder.

Moreover, what constitutes a threat to human life? Is bad meat
sold to the public a threat to human life? Last July, William Avery,
news director of channel 13, in Springfield, Mo., wrote to tell me
about substandard meat processing plants in the State which the sta-
tion’s reporters had learned about through confidential sources. The
station broadcast the story.

If the “threat to human life” exception applied in this case, as
well it might, then the station’s newsmen conld be compelled to iden-
tify the source of their story. With that precedent, how many others
would dare tell a newsman about unwholesome conditions in a food
processing plant in the future, particularly if somebody working in
the news plant didn’t want his job jeopardized. o

Thus an exception probably meant to apply to cases where killings
may be involved conld easily spill over to cover instances of bad food
which might cause illness or death. Similarly, this in turn conld ex-
tend to product safety of any kind: antomobiles, flammable clothes,
or unsafe power tools used in the home. A worker in a factory might
not dare reveal to a newsman that the powersaws his plant produces
are defective for fear that his identity would be revealed in court
and he’d lose his job. ' '
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The worse the crime we want to prevent or to solve—kidnapping,
mutder, political assassination, espionage—the more important it is
that Congress produce legislction that will encourage tipsters to tell
the press what they know about these crimes. To deny these sources
protection again disclosure witl surely mean that these sources will
not risk their necks by talking. And the information we need the
most—tipofls to kidnapping or murder or political assassination or
espionage—is the very information we will no longer receive.

Most people won’t read the law, of course. But they will read of
reporters and their informauts canght in its web. When silence is
s0 much safer. few potential informants will be willing to take their
chances of emerging unseathed from the vague and uncertain legal
maze created by a qualified protection.

A number of pending bills propose a total exception for defamation
cases. I believe that such a blanket libel exception would create so
huge a loophole as to destroy the very protection we are secking to
create,

The rulings in the New Y ork Times and Rosenbloom cnses require
plaintiffs in “public fi;me™ or “public interest” defamation snits to
prove malice on the part of the news media when the media has dis-
closed alleged corruption or wrongdoing. As a result, it is now ex-
tremely diflienlt for the “pnblic” plaintiff to win a defamation award,
or even to resist summary dismissal of his case. :

BBut a blanket libel exception in these kinds of cases would in effect
give “public figures” a concrete, albeit illegitinate reason to bring
libel actions against the media. Though the public official would staiid
little chance of winning his suit, he would be able to force the newsman
to disclose the confidential news source who “blew the whistle” on him.
; A béunket lihel exception clearly offers far too great an opportunity

ur abuse.

I ulso want to focus briefly on the need for a Federal statute which
extends to all non-Federa! proceedings. In the course of these hearings,
you will hear from eminent constitutional scholars who can best pre-
sent the argumients for the authority of the Federal Government to
enact preemptive Jegislation in this field. I will leave the 14th amend-
ment and commerce clause arguments in their able hands.

What I wish to emphasize is the practical need for uniformity in this
area to preserve the public’s need to know. A Federal statute applying
only to Federal proceedings offers little assurance to a potential neivs
sonrce who knows that. the newsman can be subpenaed and compelled
to reveal in a State or local proceeding the informer’s identity or cer-
tain information he has given in confidence. I do not believe we can
afford the luxmry of waiting for each of the remaining 31 States to
act in ("1is field. Nor can we'expect them to enact a uniform law any
more than the 19 States which already have a wide variety of news
protection legislation.. : ]

For the channels of confidential communications to be effectively
reopencd, newsmen and their sonrces must know with reasonable cer-
tainty what the rales are as to 2 subpena issuing under either State or
Federal authority, Tt is also important to stress that news flow clearly
is a national occurrence. And that we in Washington, D.C., for ex-
ample, need to have the fruits of the confidential relationships—and
the inforeation flowing from such sources—which the press may have
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established in San Diego, Chicago, Philadelphia, or wherever. News,
and the public’s need to get the news, knows no State boundaries.

An attorney cannot violate the canons of ethies and break a confi-
denee with his client even to prevent. the convietion of an innocent
man or to disclose a breach in national seenrity, Yet we don't hear
demands that the attornev-client privilege be “qualitied” to compel
2 lawyer to testify when he has that kind of information. Nor do we
hear that either our system of justice or the survival of our Nation
is in jeopardy because that privilege isn't qualified,

A doctor also cannot be compelled to break a confidence with his
patient. But it is accepted that he wilt violate his Hippocratic Outh
and disclose confidential information about his patient. if, in his pro-
fessional judgment, disclosure is necessary for the public safety or to
protect his patient’s life,

A reporter must also have this double set of freedoms: freedom
from compulsion and freedom to follow the dictates of his conscience,
his common sense, his loyalty to his country and. most cogently. free-
don to exercise his professional judgment. The reporter alone js com-
petent to determine if breaking lis pledge of confidentiality in a par-
tienlar case will harm future relations with his sources and so diminish
_or destroy the services lie ean contine to vender the public as an in-

vostigative re]])m-ter. ‘ '
. Many people consider the press a kind of unofficial ombudsman of

our constitutional systeni, Many have learned that it is sometimes
necessary to get press publicity as a prod to those in authority to take
" action agrainst wrongdoers, In most such cases, the only alternative to
public disclosure is continued coverup. That is perhaps why prosecn-
tors in States with so-called newsmen’s shield laws told a New York
Law Revision Commission that those statutes actually help them in
law enforcement. A number of State attorney generals and other law
enforcement officials agree completely.

I believe that an unfett press is basic for law and order and
justice in a free society. I am equally convinced that an unfettered
mess is basic for a criminal defendant to have the protections that the
founding Fathers envisioned when they insisted on his constitu-
tional right to a “public trinl.”

I believe that a defendant. has more to fear from secroey in his trinl
B‘l"ocvodim:s than from press coverage, more to fear from a star cham-

1 than from a five-star edition,

First is literally first, constitution-wise, The Court has time and
-ngeain ruled that fivst amendment rights like the right of free speech
and free press enjoy preferred status. First amendment rights must
be given greater weight whenever they come into conflict with other
Bill of Rights guarantees.

That’s simple logic, as far as I'n concerned. For if first amendment
rights did not exist, most of the rights enumerated in the other nine
amendments wonld be emipty rights; they would offer little consolation
to a people intellectually enslaved.

If newsmen are compelled to testify about. criminal information they
may possess, most if not all of them will soon cease to be recipients
of criminal mformation and so, having nothing to testify about, will
no longer be subpenaed. That may he one way of resolving the cur-
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rent controversy. but it is not the way I recommend in the public in-
terest, or in the interest of law and order and justice.

Many undesivable side effects also will occur if newsmen's files.
notes and “work product™ are available upon sulipena to prosecutors,
nvestigators and others.

People. who normally deal with the press openly. in a straightfor-
ward mamner will become more guarded and more reticent onee they
- realize that something they say may involve them in a eriminal inves-
tigmtion. And finally investigatars will tend to rely on newsmen's

investigative work rathier than pursue their own.

The news medin will eonsequently take on the image of heing part
of. rather than distinetly separate from. official governmental proc-
esses and the authority of the State. Press credibility will suffer.
Worse yet. if the (Government ean subpena the media’s notes, tapes.
film. and onttakes. it. can casily set. itself up as a kind of supereditor,
passing judguent on the acenracy and objectivity of the gathering,
vditing. and publication of news. It is but one short precipitous step
from the government as supereditor to the government as supereensor.

I ean think of no single issue pending before Congress or t&m Nation
at this time which more fundamentally affects the delicate balance
of our demozratic process. The publics right to know—more to the
“point. the publie’s need to know—is dependent. on the ability of the

press to protect all of its information and all of its sonrces of
information.

I know this subcommittee and the full committee will wisely con-
sider all the consequences and long-range implications of the bills
hefore it. nnd will devote its experience and energies to insnving that
the people of our land receive the information they must have for ont
demaocracy to work.

My, Chairman, 1 thank von.

Senator Ervix [presiding]. You have a most thought ful statement.
I have serious constitutional questions, however, about the eapacity of
Congress to pass a newman's shield law which will establish a rule of
evidence for the States. I say that because Congress has the power, of
course, to pass any law that is necessary or nrpmpriuto to enforee
the Constitution, but the majority of the Court held 1 the Branzburg
and C'wldiwell cases that the first amendment doesn’t give any rights
Lo a newsman. I got a lot of wisdom out of “Acsop’s Fables,” I remem-
her the story abont the dog that had a bone and was crossing the creek
on a foot. log. He saw a reflection of the bone in the water and thought
there was another dog down there who had aunother boue and he
wanted both bones. When he apened his mouth to grab the bone that
was reflected in the water, he lost the bone he had.

Now in view of the fact the Supreme Comrt has said that the first
amendment doesn’t give any privilege in this field, I doubt seriously
whether Congress ean legislate with respect to the States, It seems to
me that the better pait of wisdom, instead of running the risk of
losing a good “bone™ by going after a bad one. wonld be for us to
develop a good shield law here. I think the }m'ss has enough influence
with State legislators to get it duplieated if it is a wise one. T believe
that is the wisest method with which to proceed.

Semator Craxstox, I recognize, first. your éxpertise in constitu-
tional law and obviously de not. pose as any expert in this field, Others
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who are experts will present the view that there is a reason to per-
haps conclnde that the Constitution would permit involvement here.
The commerce clause might well be the basis for that.

I speak only from the point of view of one who has been a news-
man, one who has, too, been simply a private citizen and now a public
officinl. I recognize that news is national. in scope. I feel that I as a
citizen will not have access to all of the news if there are laws that
hamper new work in some parts of the country and I feel that confi-
dential sources will be very confused and all too cautious if it is not
clearly understandable thronghout the Nation what protection they
get and what protection they perhaps do not get.

Senator Enrvin, Also I think there is a pragmatic question before
those of us who fuvor some kind of shield law and that is what kind
of law can we get Congress to pass. As the U.S. Conrt of Appeals snid
in the Caldwell case, and I think its opinion is one of the greatest judi-
ciit] opinions I have ever read, any shield law mnst recognize un inter- -
est of society in the proseention of a crime and also, of course, an inter-
est in the society knowing what is going on in this country. I was in
hopes that the Supreme Court of the United States would recognize
there is a constitutional principle involved and that the Supreme
Comt would adopt the wise view that the U.S. Court of Appeals
adopted in the Caldwell case and balance the two interests in each
individual case—rather than leave it to us to have to passa law. But I
vertuinly agree with yau that we do need some kind of a law that
wonld at least protect the people at the Federal level, and because it is
essentinl, as yon point out so well in your statement, for the public to
know what is geing on in the field of crime and corruption. Most of
the information about these areas is going to come from people who
waonld be very reluctant to have themselves disclosed as those who in-
formed the newsman. Cestainly it is essential, 1 think, to get some kind
of good shield law passed.

- T want to commend the support which yvou have always manifested
for some concrete and definite action in this field,

Senator Craxsrox, Well, thank you very much, Mr, Chairman, Tet
me stress my very deep conviction that it isn’t just a matter of getting
some kind of a shield law passed. Congress might very well pass a
shield law that would sct us back rather than forward and I would
oppose a bill that had qnalifications in it that would destray the pro-
tections that it is my purpose to enact. We could get a very bad bill
as well us a good bill. .

Senator Ervin, I agree. One reason I am of the opiuion State shield
laws are not very satisfactory is that they have so many qualifications.
some of which me artifictal in nature, and in most cases, they do not
solve the problem. I think we need a conerete definite law that can't
be misconstrued by the courts.: _

Senator CranstoN. Yes, that is the problem. The various proposed
qualifications sound fine and they are well intentioned but when yon
try to analyze how they will apply in specific cases you find there
are giant loopholes that can actually destroy the protection we seek
to give,

Senator Kexxepy. I, too, want to thank vou for appearing. I agree
with yonr concluding comments and statements about the importance
of assuring that any legislation is going to be of sufficient description
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as toinsmre a o veat fundimental garantes in these avens and not
serve ng o means of vesteieting them, N 1 think yon're on solid
gromnd when yon quote your constitntional anthority, As von pointed
oty We are goige fo hear from experts later on bt eertainly in any
veview of the commerce elanse it is pvely used to resteiet the an-
thority of the Congress, going all the way back to the clissie ex
ample we pememtber fro 1 law sehool, the Seleehter ease, it is dif-
fienlt: to fiest Delieve it v onld not Ie s expmded or interpreted as
atlecting newsipen and the pews industey i this respeet, amd if it
does, tien we are entitled U the necesey proper cotrsae o aet Lo jus-
tify the views and we wili e getting into it finally,

just had one or two gquestions, Setator Ceanston, bt you hive ob.
vionsly reviewed the histary of sewsman's privilege, Why do yon
think that it ix s threatened today ¢ Why do we have the prolifer.
tion of subpenag nnd harasanent today 2 What ¢ there ditlerent in
teris of attitnde towand the news media today ax conteasted o te
carlier day of the Republie that would e confronting this jssne !
Ascsopeone who has peviewed the history of thiso what wonld be vouny
eonclision ?

Senator Cranstox, T think it may be in part heeatise Govermment
bias Weeonnie higgrer sl more complicated, Tess difliendt to smpderstand.
People in Government seek o present whst they sae doing in cdae it
favorable light, They vesent it often when it ig ot looked npon in
that favarable Tight by Qe media, A Gt seems to me that there lave
boen roppe efforts to intimidate the media and to restriet their aveesx
to fact< in onder to liave the Govermment able 1o present it actions
in e most favorable light possible and to prevent eviticism of those
actions,

Tlse higger Govermment gets the more important it i I think.to have
open Geverinnent, Thix means tolal aecess by the media and through
the redia by the poldie to information sbont what that Goveprmen
is doing, 1 ihink oup basde froedoms will be in gemve, gimve jeopandy
if we don't peverse the temd that s taken ns towand elosal
Gonverngpent,

Sopor Kexseny, Do v think it ds somewhiat teflotive of the
Governgpent™s attitude o diffepent Govesipnent attitide towand the
privse ap this Goverinment s st itnde towand G press,

Seuator Cianaann, 1 feed that auld e Caldencd] care whicl was
iratigated by the Federal Govermment bod 1o the new sitistion we now
face vhore Gouersgent apparentiy foola it can redoes the alility of
the dnadia 10 gain aoovess Bo facts by 1he procves of intimidation that
aftects bt gwogde i3 the media and confidentinl sonrees fonmerly
freelv available to preanle it the taelia,

Seydor KON 0w, Dawant totdemk vou vepey gy,

Senatar Ty A Ney, Thank you very pseh, Sepator Ceanston, fop yone
exoollent statement sl the leadereliigs that von have shomn in this
agea, ' .

I Lagoowy ehint yomn, as 2 forvmer pewsinan, bove loet ope who dias
boliovad it thete sliondd bo an inaualitied ppivilege for newsinm to
pavstoct thoir setagwon, Chse of the difenmias int T am cuncerned with
'L the campeting alsalite privileges 1hat appear 1 lo Sngrrtant comi-
stitatjonald privileges, Conldy¥ tie sistly amendipent priviloge which
pvddadon a dofendant with the vight 1o face his aomer and the oon-
copitant Pight 19 erssoxangdie that aceuser, elasly witly an alanbute



Q

ERIC

Aruitoxt provided by Eic:

O

privilege that a reporter might have protecting his souree ing for in-
staniee,  libel case, Thive vou any thongehts that you enre to give to
(he conmittee regnrding n badaneing of these privileges ¢

Senator Craxsros, 1 believe that the constitutional provisions {or
dne process el o faie teind provide adequate protections in eriminal
cases, Tt s T that s delendant i o ease will be denied those
constitutional rights under civenmstances where to avoid revealing
n sonree, n conrt would, 1 helieve, decide in that ease that the law to
provide mgualified protection was unconstitationnl, ax applied to
(he sot of faets in that paetienlar ease, In that event, i there was o
new trial, the newsman wonld have to testify or go to jail,

Senntor Tessey, Bt then in that partiealae faet sitaation in which
the court compelled the revealing of the sonree, you would not have
an absolate privilege, You wonld have in that instanee o qnaditied
privilege, qualified by the court™s interpretations of the rules
ol procedure,

Senttor Crasstox, That is trae, That is beeanse the Constitution
reguires that result and the Constitution would override whatever
legri<lution we might write, The legislation that | propose is prepared
with that in minl,

Semtor Tessey, One of the things that 1 am alzo coneeined about
is the question of national seenvity being a gronnd for qualifiention,

T wasin a colloquy with Senator Mondale goiug to the question of elus-
") ! :

sified materials and revealing of informmtion that was elassified, re-
suppbly it is elassified beeanse national seeurity is involved. On the
other hand, we are faced with instanees where higl exeentives in de.
mrtients will revenl elassified information if they think it is in their
,w.nlr interests or the best inferests of any of the administration to do
s, i at the same time a person Jower down in the department who
world veveal that same information conld I prosecuted for having
reveulod if,

Tt seems 1o nie that these eases demonsteate how terribly diflicuit it is
to know when uational seenrity is involved. One of the veasons that
I v converned abont. a_untionnl security qualification is that history
hag demonsteated what. is meat. for one man is poison for another, De-
Pending upon one’s position in- Government, vevealing elassified ma-
terinl may or may not affeet national gecurity, T wonder if yon have
the same impression that 1do with vespeet to that point 2

Senptor Craxsron, T do and T oppose sny qualification in regmrd
to national security or any gimilar such phrase }or exnetly the reasons
that you eite, You ean stietel that to cover almost unylhfu;:. N8 every-
one knows whe has studied the matter, nnd what we would find would
I that in all cases where there was national security potentinlly in-
volved sanrees of information wonld dey np und the public wonld ot
learn st sueh potential theeats, and. morcover, 'nw enforcoment.
aidd peaple in charge of handling one seenvity problams wonld not
gt the things they enn presently gmin from confidential news sonves
available to the medin, They aind we would all e worse off for that,
The publie wonld be i igmorance and nationad seenvity would be more
thieatenwd, '

Senatar Tessey, 1 eertainly feel very strongdy that. the Congaress
et pans leggislation in thiz nrea and 1 think yor have contvibuted a
great deal to thik conpnitiee’s consideration of that legislation,

Thank yon,
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Senator CransroN, Thank you very much.

Senator Ewvis, Senator Gaeney,

Senator Geuney, Lot me commend you on that excellont statement.
too, Seaator Cranston, 1 don’t know whether vou were here when we
opened the heavings up or not, but T made a Tow remarks about the
necessity for going into this subject, particulurly the part of the sul-
jeet that has to do with vesponsibilities on the part of the media, |
raised @ couple of questions in conneetion with that. One was the mat -
ter of Tibel, Sinee you wised it in your statement 1 would just like to
ask von a question or two abont i1 am not talking about Tihel ax the
exception in a shield bilh T am tatking abont the present Hibel baw,

As you know, the Supreme Conet in XNew Yords 7imes aeninst Sulli-
et hield that a publie ofticind must now prove malice in connection
with a fibel suit, which I think pretty mneh does away with any
Hbel Inw at all. What is your thonght on that? T am’ not asking

whether yout think it onght to be revised. 1 am simply asking whether
vou think, mayhe, n public oflicial today, hias any redress at all wndey
our present libol faw 4

Senator Cransros, Well, fivst, we agree this is separate from this
legisiation? .

Senator (iersey. Yes, it is not included in any of this legistation,

Senator Cranstox, 1 personadly feel that one ' who enters public ife
should not have the protections of a libel law, T feel that those who
wish to eriticize you, whethev in campaigns, yony opponents or in the
media, should have that freedom and they should be free to make
whatever charges they chose to make and' if they can’t make them
stick in the public arena of political debate 1 think it will hecome
appavent they were ill founded. But. 1 just dow't feel that there should
be a dibel Inw which wonld tend to restrict the freedom of eitizens
to be eritieal of those who enter publie life, 1 think that is one of the
prices that should be paid for being in publie life and if you eannot
stand the heat then yon do not belong tn that partienlar kitehen.

Senator Gurxey. Let's take this situmtion, Let's assume most. of
yowr newspaper veportevs, and T think that is certainly true of the
(apitol press here, are vesponsible, But T have seen instances, and
I know you have too, where yon have loeal piess people who are
known as hatehet men, ‘That is their job, They are hatehet men who
tear up people in publie oflice as well as other people too, Do yoil
think thut that sort of a newspaper veporter shoukd o completely
seot free? Don't you think there should be some means of muking a
reporter like that, and his publisher, vesponsihle ?

Senator Craxsrox, T really do uot. think so in relntionship to prople
in publie oflice. T think we nst rely ou the professional responsthilit v
of those in the media. The publisheors and the reporters for the most,
part exercise it well. T think they de not in )l enses,

Some journalists ave irvesponsible. You always have ivvesponsible
wliticians and T would be very fearful to weitd a law governing the
whavior of ivrespousible politfeians in the same way | would he very
wary of a law to govern the belavior of people considered irrespon-
sible reporters, Beeause who makes that decision ?

And 1 am very fearful of Government getting into the aven in nny
wav. shape or manner to decide when the media is responsible or when
itir vat, hecnuse that is the beginning of a loss of the freedom of the
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press and editing and controling responsibilities moving away from
the press toward Government. Then you do not have a free pross,

Senator GurNey, Now we ave talking about redress for harm done
a3 well as vesponsibility, Thronghont our life, ns fav as 1 know it, it
real harm has been done to somebody that somebody as a vight to'go
to the court of law and seek redress. Lhat is what courts are all about.
That. is why we have them, So why should yon protect in one eategory
ol our society u class of citizens who aren’t responsible or don't have
vesponsibility for theiv actions? This is in fuet what you are saying.

Senator Craxsron, Welly 1 not saying that, I am just feartul
ol any cllort to legislate in any way where government, through the
courts orotherwise, gets into the deetsiontunking process abont whether
the media is hehaving responsibly and where it is not hehaving respon-
sibly. T pavticulavly feel that. people in public life should not have
linaneial redress for alleged li‘)cl danmage, 1f there is some way to
clear up the fucts without getting into a dmmnge action, perhaps thut
would be wsetul, but again L am fearful of where we go and 1 would
like to ook very carefully at any legislation suggesting even such a
[actfinding approach to deal with the libel taws,

Senator GuirNey, One other observation which I think is probably
part and parcel of this. Pablic opinion polls show today that beside
politicians heing among the lowest in public esteem in this country,
and that is a fact, 50 are newspaper reporters and so ave media, *Dan”
Moynihan, a very fine liberal Demoevat who has worked for three
administrations, wrote a very good article in the Weshington Post
ithout 2 years ago, It might have been written by almost anvhbody, bat.
it was rather a surprise for me to read it coming from Mur, Moyuilan.
The whole thesis of that artiele was that news media attack covern-
ment and public officials so much today, so consistent]y, in all forms
awd varieties, that now public officials ave heing held in contempt and
distrust. by the mass of owr citizenry, As o result, citizens really don’t
have wmuch faith in their governments or the people who serve in
public office, His final point in that article was that he believed that
1f this continnes in a society like onrs, nnrestrained, he was fearful
that our kind of free democratic saciety could not exist. and continne
and work, I thonghit it was a very intevesting article, 1 only mention
it hecanse 1 think that this is pat of the hearings that we are hold-
ing here and T think we Slll)ll&(l look into this thing us well as the
shield. s I said enrlier, if you are going to guarantee a right, and
this is what we are doing here, of conrse, n vight of publishing any-
thing you want to, then responsibility goes along with that rght, 1
think we need to look into that facet nlso.

Senator Craxsrox, Even more of o threat than people heing able
ta freely and therefore sometimes irvesponsibly eviticize government.
is, in_my opinion, any step thut effectively reduees their freedom to
eriticize or ereate fears in that regard, This is not a new development,
When yon read about the Founding Fathers, the giants of these days—
Washington. Jetferson, Madison, and Monroe—and Abraham Lineoln
m his time, yvou find the most scandalons terrible things published
about. them. There has always been this freedom to eviticize very freely
exercised in our conntry. ‘The conntey has swevived and 1 think it has
survived in part heeause of this freedom of specel and eviticisu and the
strength that it gives to individuals in one democraey.
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Sonator Gonexey. T wonld totally agree with yon that there shonhd
he total freedom of eritivism. That, of conrge, is not what L am talking
about. What T am talking about is the publication of falschoods that
sertonsly damage a person’s chacter, credibility, and abifity to per-
form in the publie oflice, ginee we nve talking about the publie oflice.
[ would also make another comment too, I think things have changed
very drastieally since o Founding 1Pathers’ time or even 100 years
Ao oF even SO vears ago. T ean renember as i voung lnwyer in New
York we had a great many more newspapers in New York City than
there are tadayv. There is only one morning newspaper there 1 that
ereat metropolis and that is true in most other large cities. Your
morning and evening newspapers are usually by the sime press and
frequentiy they own a television station and radio station. Where there
were o mndtitude of news media. at least in print form in the early
davs of our country, there wren’t now. We do five in o clinging
gociety. hut T think that in many cases & man in public oflice aras a
private citizen, should talk about them as well as ourselves, beenuse
there are more of them than there ave of us. We really have very little
chianee now of seeking redress under the present libel laws and the
present system of what amounts to, indeed, a monopoly like a publie
atility monopoly. There is not even any way really of getting mn the
newspaper husiness, or a new televigion network, or getting another
television station, o I think we need to look into all of those things.

Senator Cransrox. T don’t know of any conununity of any size in
onr country that has a monopolistic situation in regard to news media.
There 18 in every community that I can think of at least one news-
paper, often more. Commnnity newspapers compete around New York
and ather major eities with the dominant newspaper, the one looked
upon as the dominant paper. There are radio stations with growing
proliferation in mogt communities. You have TV access and compe-
tition in most communities and with the development of cable TV you
now have a proliferation of voices and viewpoints there.

Senator Guaesey. I was tatking about newspaper monopoly when
1 used the word “monopoly.”

Senator Cransrox. Very seldom, 1 know of no large city in America
where there 15 o monopoly in terms of newspapers. The community
papers ave giving the major dailies a very tough battle for readers and
Tor advertising.

Senator Envin. Don't vou think that the Founding Fathers placed
the fivst minendment guaranteeing freedom of the press in the Consti-
tution beeguse they helieved that omr cotntry has nothing to fear in,
the long run for freedom of the press ns long as it leaves truth free
to combhat error?

Senator Craxsrox. Absolutely.

Senator Enviz, And don’t you believe that if you attempt to reen-
Jate freedom, any kind of freedom. so as to prevent it trom being
abnsed, that you ave likely to wind up with a destruction ol that
freedom?

Senator Craxsrox. T do without question.

Senator Fuvin. And the trath of it is a man doesu’t have any freedom
at all unless e has freedom to act wisely or foolishly uuder given
cirennistances, doesn't he? )
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Senator Craxsron. T agree again, Mr. Chairman, I am considering
certain revisions ol 8. 155, If I subsequiently do submit such nmend-
ments, 1 would greatly appreeinte yomr printing such amendments in
the hearing record,

Senator lpvin, Thank you. Without objection, any amendinents to
S. 158 will be ineluded in the hearing recowd,

[ Subsequently, on Mavch 8, 1973, Senator Craliston submitted a
substitute text for 8. 158 which is listed in the appendix.]

Mr. Basiin Oue next witnesses awre Meo Fred Graham and M. Jack
Landau, who ave representing the Reporters Committee on Freedom of
the Press.

Senator Kxvin. Weo appreciate your willingness to come here and
give us the benelit of your views in the field in which yon are very
knowledgeable,

STATEMENT OF FRED GRAHAM AND JACK LANDAU, ON BEHALF
OF THE REPORTERS COMMITTEE ON FREEDOM OF THE PRESS

M Laxpav, My name is Jack C. Landaw. 1T am a working news
reporter employed as the Supieme Court corvespondent of "The New-
house Newspapers. I am accompanied by Fred P, Graham, a working
uews reporter employed as a Washington correspondent for CBS
News. Mr. Graham is a member of the bar of the State of Tennessee,
and T am nmember of the bar of the State of New York. We are here
today as individual veporters in owr capacities as memhers of the
execntive committee of 1'he Reporters Committee for i adom of the
DPress. We have a rather long written statement which we wounld like
permission to snubmit for the record and we have a very short version
of it which we would like to read with some additional connments.

Senator Iigvix. Let the record show that the entire statement will be
printed in full in the body of the recora after the testimony of the
witnesses. ' '

Mre. Grarase Mr. Chairman, T want to thank you for the oppor-
tunity to appear here again. As yvou know, T testificd once before in
front of this subcommittee in its general inquiry info the relation he-
tween the Government and the press and now that we are down into
this more specific point 1 appreciate the opportunity to express the
reporters conmmittee’s view on these subjects. We are simply going to
file our prepared statement, at least concerning my part, Mr. Chairman,
and T wonld like to address myself toa few points that have come up
this morning and have been points of partienlar inquiry on the Ionse
side in hiearimgs ou this same subject.

As you know, the Reporters Committee supports essentially the
views expressed by Senator Cranston nmmediately preceding this testi-
mony. We favor an absohite newsmen's shield Jaw, absolute in the sense
that it wonld not be qualified with provisions that wounld permit the
shield to he waived by o court or removed by u court under certain cir-
ciunstances, We fuvor a preemptive Federal statute which wonld
apply in the vivrious States and to the Federal Government and to vari-
ous bodies—judicial, administrative, and legislative,

Our reasons for both of those, Senator, are underscored by what
Senator Cranston said. Yo will reeall he said that people in the news
media and apparently our sounrces assumed prior to the Caldwell doci-

Mg T =T
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sion by the Supreme Conrt. that we couldn’t be foreed to diselose conti-
dontial sonrees and confidential information——that the first amend-
ment proteeted the sourees from that sort of treatment,

We feel, aned Thave been told this by a wmumber of reportevs, that the
Culdirel] decision had a shock eleet, not only on the people wha would
norntally be our sonrees but Think the legal commmity, T think many
Buwyers and partienfarly prosecutars naw feel that in some way the
door is open to treafing the news media asan arm of the proseeution and
1 feel in n sense they have taken the Caldieell ease as aflimative en-
couragenment to sulipena reporters,

We have n compendium which we wish to submit for the record here,
My, Chairman, which lists all of the known instances since the (lald-
well case in whieh reporters have been subpenaed. T would ask vour
indulence to withhald that for a couple of days, They are coming sa
fast since we prepared it Tast week we have discovered a caupfe more.

Senator Frvis, We will be glad to receive any additional instanees
at auy time befare the heaying recor s clased——-

Mr Guranase AN rieht, ¢

Senator Frvey Jeontinuing]. Which you ean commnmieate with us
orally or by letter any way that is most convenient for yon.

FPhe doctmient. referred to is printed in the appendix.|

M, Graniayn Al vight. siv. Sufliee to say for this oceasion that the
incidents of subpenaing, and particularly by State and loeal prose-
cutors, has risen tremendously gince the Cald well decision,

T have had one personal instance in which T had an opportunity at
a story and lost it T heliove beeanse, it is very diffienlt fa knaw. as vou
knaw, when a sonree has been frightened away by the threeat of a sub-
penn—but T feel there was one story that T might have had that T
lost. heeause of the subpena threat. Other reporters tell me the same
thing.

Senator, T would stress that very few reporters have in fact disclosed
sourees, ‘They have gone ta jail. Now, if Peter Bridge and Bill Fare
and some of the others had not gone to jail and in the headlines rather
than the story of the newsman going to jail had heen the story of one
discloging the souree, T think the drying up of news would have been
mneh more pronounced than it in fact has been. So T do hope that the
kind of legislation that we support will be Tortheoming before =ome
peaple in the media have to eave in and diselose sources and aceelerate
this process of drying up of infarmation.

T want to talk just for a minnte about our feeling nbout an absolute
hill. Senator, and then my colleague, Mr. Landan. will discuss the pre-
emiptive features.

We feel that it is strange that there is so much sentiment i the
Congress for a qualified privilege when in fact of the State statutes
that have been passed. a large majority of them are nnqualified. are
absolute. So we think it is odd that now that the Congress has finally
turned to this auestion, there seems to be an assnmption that there
shonld be qualifieations. .

T think probably there are two reasons. One is that there are some
very serious erimes in the Federal statutes—the crime of assassination
of a President, threat. to the national seenvity. perhaps espionage. trea-
son. and some others—and it is inderstandable that it would come to
mind that perhaps there should be some qualification.
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T think maybe there has also been o eertain winount of herd instinet
here, that the Pearson bill was the fiest one that was widely talked
about and it had equalifications. T think that as other Senators decided
to introdiucee bills they felt.that they should consider that and i ~lade
itin the bitl, Bat we Nayve ang alyued the State statutes. As of onr atitly-
sts in November of 1972, there were then 18, T understand there is now
I more.

Mre, Chatrman, as nl' that time, of 18 State statutes, unl\ howoere
qualified. The other 13 State statutes had no qualifications, 1 the
privilege applied to a newsman then it conld not he removed by a
court under any chreumstanees.

Now, as you mentioned earlier, some of these ave bills, For instance,
some of them inchide M. Landau who is a press veporter and unfor-
tunately do not inchide Mr. Graham who ig \\lth the broadvast inedin
and in that sense they are navrrow. Dot these I3 States have no provi-
sions for removing (lu- privilege under any clrenmstances [rom o cov-
cred journalist: A\]ll).nn.\. Arizona, California. Indiana. Kentueky,
Marylind, Michigan, Monfana, Nevada, New Jersev, New York, Ohiov,
and I’(-nnq\l\.nn.l.

The Stafes with qualified priviloges are Avkansas, A laska, THinois,
Louisinna, and New Mexico.

Mr, Chairman. if you wish, we conld submit for the vecord the text
of those billsand T will offer it now—-—

Senator EKrvix, We wonld be delighted to have the text of all the
State shield laws.

["Fhe foxt of 2ll State ahield Tnws are priuted in the appendix.]

Mr. Gruiadn Thank you, sir.

Now, shortly hefore we commenced our testime NUOWe were given
your statement abont the introduction of your bill) It is distwssmn'
that onr committee wonld oppose this bill, Senator, and you are one
of the ontstanding supporters of press freedom in this country, But
there are modilications here and dualilications that would seem to me
to open the door for foreed disclosure when it realtly wasn't warranted.

Senator Tnvix, It only opens the door with 1oapoct to the testimony
of the newsman where the party wishing lis testimony is able to af-.
firmatively show that in his work as a newsuan he has acquived dctnal
personal knowledge of the commission of a crime, In other words, he
has personal knowledge which either proves er disproves that erime -
alleged or I)(-m«rm\vat igated was comnntted.

Mr, Granase. Well, Senator. with all regpeet it seems to me that is
the Culdwell case vight down the middie. Barl Caldwell was accused
of having heard n witness threaten the President and that is a crime.

Senator Brvix. T don't think it is. You must have two things to
prove a erime. Yon have to prove the corpus delecti of the erime by
evidence independent of a confession or admission. You have got to
prove that a speeifie party committed the crime he admitted. I

M Granax, Well, as 1 nnderstand it. you are saving here that the
qualification here wonld vequive victually a proot of the corpus delecti
of a crime hefore a reporter could ever be subperiaed?

Senafor Envin, No. T don't_quite say that.

My, Granam, \l.nho that is wishful thinking. Senator,

Senator Fxvix, I 'don't think in that first plice vou . get a bill
passed that says th.lt a newsman who acquives actual person al knowl-
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edge of a crime does not. have to testify to it. I don’t think you ecan get
an absolute privilege of that natnre.

Mr. Granas. 'Well, with all respect, 13 of the 18 States that we
know of that have these bills say exactly that. It is an unqualified
ahsolute privilege.

Senator Envin. The reason you don’t have more of them is that
the newsiman should not be accorded so absolute a privilege.

Mr. Granay. Well, Senator, I have studied all of the cases that I
can find coming out of these 13 States, and I don’t know of a single
instance in which justice has been frustrated because there was no
way to lift this privilege and foree a reporter to testify. I would re-
speetdnlly ask this subcommittee to inquire of the Senators from these
13 .States and see if that is so. I believe you are going to find it is so.

- and I think thei is a reason for that, Senator. ,

Senator Ervin, Well, T have a high respect for your study and
opinion in this field becanse it is a field in which you are most knowl-
edgeable. T am enrious as to what phraseology you would adopt to get
an absolute privilege. What would you say ! What phraseology would
you adopt to define when an absolute privilege exists?

Mr. Granmad. Well, we support the Cranston bill. We support the
language of that bill, Senator, and as you know it sets up a privilege
and for those who fall within that privilege there is no procedure for
waiver of that privilege. It has scemed to us that where there are
exceptions, the exception tends to swallow the rule. Where there is an
exception ‘to the privileges, judges have proved ingenious in finding
that in any particular case the privilege doesn’t apply beeause of some
qualification. And it boggles the noulegal brain, some of the cases
that don’t fall in the privilege. But judges quite often are able to do
that so'we feel if you have an absolute privilege, then there is no ques-
tion. 1f the source believes that his identity is not going to be disclosed,
e will help disseminate information to the press, but he is not going
to study the language of these qualifications. If he hears a judge can
say the privilege doesn’t apply in some instances, he is going to be shy.

For instance, in the Pearson bill, Mr. Chairman, you will note that
one of the exceptions is in cases of espionage. Well, there is going on
right now in Los Angeles what we all know as the Pentagon papers
trial, in which Daniel Ellsburg and Anthony Russo are accused of
espionage for leaking papers to the press. If they are convicted, as I
understand the legal sitnation, Mr. Chairman, that precedent would
make leaking information -to the press espionage. That means that
under the Pearson bill, if it becoines law, virtually any leak would fall
within the espionage exception to the privilege. As I understand it, a
repiorter could be required to testify. : : : _

Senator Ervin. I invite your attention to Senator Cranston’s bill,
section 3, and ask you what the word “information” means? = =

Mr. Grariad. We may have to shuflle here to find that copy. You are
referring to section———

Senator Ervin, Section 3. -

Mr, GranzanM. Yes, sir. Tt says no person shall be_required to- dis-
close in any Federal or State proceedings the source of any published
or unpublished information obtained in the gathering, recciving, or
processing-of informatiun for any medium of cominunication to the
public. ' :
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Senator Ervix. In other words—what bothers me—if I see a an
take a pistol and shoot another down, do I have information un that
subject ? .

Mr. Granadr. You are saying, as I understand it, your concern is the
‘reporter’s viewing of a violent act in public. :

Senator IrviN, Yes.

Mr, Granadx. The purpose of the newsman privilege, obvionsly,
Senator, is to keep open the channels of commmnuication between
journalists and their confidentia! sonrces. There is no nced to pass
legislation which would cover the viewing of a crime by anyone in
pnblic. )

Scenator Frvin, It says here no person shall be required to disclose
in any Federal or State proceeding the source of any published or
unpublislied information obtained in the gathering, receiving, or proc-
essing of information for any medium of communication to the
public. .

Now if T am a newsman and I go out where there is a riot going on
and I sce one man take a pistol and shoot down another; I am there for
the purpose of receiving information for communication or medinm
of communication. Is that information within the definition of scc-
tion 27 '

Mr. Granaar. Well, of conrse, we should be looking at snbsection 2,
becanse subsection 1 is the sonrce and that wouldn't be your source, if
you saw a shooting,

Senator Ervix. Well, that is questionable. :

My, Granaar I don't think anyone would argue that if I witnessed
a murder that the murderer is t?le source of information to me. But
I think subsection 2 says any wunpublished information obtained
or prepared in gathering, obtaining, or processing of information
for any medium of communication to the public. This is the closest
to the situation you raise. The answer is that I would publish the story.
It would be a great story, and it would be on CBS News gs soon as-I
could get it there, and it would not be privileged.

Senator Ervix. Well, you 1-eceivec]l it while gathering information
for any medium of communication. If a man sees something with his
own eyes, isn’t he a sonrce of news? That is what bothers me about
the Cranston bill. - .

Mr. Granay, The problem here was reflected in the Branzbury
case in the Supreme Court and you are aware what happened there,
There was a statute similar to this in Kentucky. ’aul Branzburg was
doing some investigative reporting into marihuana and hashish sales

- there in Kentucky and as yon know he was permitted to observe the
mixing of some hashish. He was able to write a story to tell the
people in that area what was going on with their young people and
how this was being done. i ' '

Now, they had a shield law in Kentucky. But it was held hy the
conrts of Kentucky that it didn’t apply because he had seen a crime
being conunitted. '

Obviously, it wonld hawe been better for the public to know what
was going on in such illicit activity as drugs than to have the testi-
mony, which they didn’t get anyway. I think this proves what we
in the press have always believed was true anyway, and that is when
a journalist gets information about tiie comission of a serious ¢rime
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he imparts that information. I have done it myself and all of us have
done it. The cases that ave brought this issue into this room are not
nmurder cases, they arve not kidnaping cases, they are not assassination
cases, It is prosecution in connection with militancy, in connection
witl drugs, and in connection with official corruption, and that is
precisely the instances in which the public deserves to know what is
going on and not have its access cut off becanse of subpernts,

Senator Iirvix, Senator Gurney.

Nenator Gurxey, Is it the point you make that-where a serious crime
like mnrder and kidnaping is involved the newsman is not going to be
invited to view the erime?

Mr. Granas. Yes. sirv. He is not going to he invited to view it. If he
sees it, e s certaindy going to pass the word. It is hard to deal with
this because nothing like this has ever happened. Senator. We lave
13 States where it could legally, It hasn’t happened.

Senator Envix, Just one more observation, To me, T think the news-
man is entitled to be exempt from disclosing information he receives
Trom other people but not the things he knows exactly himself,

Mr, Granasr, I sympathize with that, Senator. As you well know,
we have been working very closely with this committee and with its
stait,

Senator Ervix, Yes, sir. '

Mr. Geanaor, And maybe we have a problem of semantics here he-
cause the newsman’s privilege idea has nothing to do with one who
observes a murder. The thing that concerns me is making a reporter
repeat what he was told in confidence, T am afinid that ender the
bill that you have proposed here, Earl Caldwell would clearly have
been required to testify because he allegedly was told that a man named
David Hilliard had threatened the President’s life.

Senator Erviy. Did David Hilliard tell him that?

Mr. Gratrad Yes, sir; that is what my understanding is. ,

Senator Ervin. My trouble is this: My father who practiced law
in North C'arolina for 85 years always told me that a court is where
the thing has to be decided. If you want to prove soniething is a hovse,
he said the first thing to do is draw a picture of the horse and fearing
the judge won’t understand that, write under it, “This is a horse.”
That is the kind of law I want. :

Mr, Graray. That is the kind of newsman’s privilege law we want.
Because if by some unfortunate occurrence it should not be preempted
then it sliould he the sort of statute that will serve as a model for the
States. We feel very strongly that experience has shown that the ab-
solute privilege does not cause problems. Tt also has the virtue of sim-
plicity and if the Congress will pass an absolute bill along the lines
of the Cranston proposal, it would serve as a model for the States.

Senator Ervix, You would favor a bill so simple a person who is a
newsman engaged in accumulating information for the dissemination
of the public not be required to testify at all.

Mr. Gramay, No, sir.

Senator Enrvin, I think our objective is the same, it is finding the
phraseology that will carry it out. * ‘

M} 1. Gratray. T hope we can work on that, Senator. Thank you very
much.

Senator Exvin, That is the purpose of these hearings—to see if we
can phrase this. It is a very difficult kind of bill to phrase. I think any-
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body who has tried to do it 1s conscious of that and we’ll see if we can
come out with a bill that will get majority support of the Senate and
House. 1 don’t personally favor an absolute privilege, but I would
rather have an absolute privilege than none at all if we can get a bill
drawn tight enough to show exactly what it covers. You have been of
great help to this committee. I am sure you and 1 don't differ very
much on the objective. It’s just a question of finding the path by which
we can get to the objective.

Mr. Landau, do you have a statement?

Mr. Lanpau. I would like to say a brief word about preemptive
features of the bill; a subject I knew you are quite interested in. We
believe it is absolutely cuitical that the privilege be preemptive. We
believe that Congress does have the power under section 5 to extend
the privilege to all States, executive, legislative, and judicial proceed-
ings under Congress’ power to implement the principles protected by
the first amendment. &Ve are backed in this appraisal by two consti-
tutional professors of differing approaches. Prof. Paul Freund and
Prof. Archibald Cox, and we wouldl hope that you would be fortunate
enough to invite them to come down mlg testify. It is an open question
in terms of section 5 as we understand. We also think that you have a
power under the commerce clause, as Senator Cranston has said, be-
cause in this day of instant communications a news event anywhere is
really of importance to people all over the country. Most newspapers
do have circulation across State lines, almost all television and radio
stations do, and it is clear the restriction on right to know in one State
affects the rights of citizens in other States to know about news which
they consider very important.

We also think it is important for uniformity purposes because the
tendency of the State judges, as Mr. Graham las pointed out, has been
to find every conceivable loophole they could find. In the Fair case,
the lower court found that the privilege didn’t attach after Bill Farr
left the news business. The appellate court turned around and said
“We don’t have to decide that issue because the State legislature doesn't.
have the constitutional power to invade the constitutional powers of
the State courts to protect their own integrity.” There have been a
number of other cases which we have listed which we will submit to
the committee,

So far in the hearings over on the House side, the most extensive
objections to the preemptive feature were given by Mr. Cramton from
the Justice Department. He made a number of points and I assume
the Department will prabably come up here and make a similar argu-
ment. He said, for exumple, that Congress would be imposing a
“straitjacket on the 50 States by passing Federal legislation to govern
the availability of information before State courts and legislatures.”
- We would ectfully point out that there really are dozens of fed-
erally imposed rules for limiting information available to State agen-
cies. The fourth amendment limits illegal searches and the fifth amend-
ment limits information available for self-incrimination and the sixth
amendment limits information for illegally obtained confessions and,
of course, the first amendment limits attempts by States to obtain in-
formation which would violate freedom of association.

Mr. Cramton has also stated that Congress “has never attempted
to legislate genéral rules of civil or criminal evidence or general rules
of evidence for the States.”
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It is our understanding that Congress had done this at least twice.
There is a current statute which apparently derives from an 1857
statute which grants immunity in State courts. It provides that no tes-
timony given before either the Senate or the House can be used in any
criminal proceedings. In 1954, in Adams v. Maryland, Maryland
claimed precisely what the Justice Department claims, that it violates
the principles of federalism and was beyond the scope of Clongress to
impose evidentiary privileges in State proceedings. And it is our under-
. standing that Mr. Justice Black, who wrote the opinion for a unani-
mous court, said that “Since Congress in the legitimate exercise of its
powers enacted the supreme law of the land, State courts are bound
even though it affects their rules of evidence.”

Senator Ervin. I think the Adams case is quite beside the point.
As Justice Black pointed out in that opinion, Congress by enacting
the immunity law in question was trying to get testimony before con-
gressional committes and prohibit any evidence he gave hefore a con-
gressional committee from being used against him in any court.
Now, Congress had the power, as Justice Black poiuted out, to get
information before committees so they could frame legislation. I think
that is quite a different kettle of fish.

Mr. Laxpau., Well, with all respect, Senator, I think we would
sny Congress has substantial interest in protecting the free flow of in-
formation and news to all citizens in the country.

Senator Ervin. I am unable to find where Congress has the power to
preseribe, in an area not related to the exercise of any other congres-
sional power, what State courts shali resort to in the quest for truth.

Mr. Lanoau. Well, I suppose I would just have to stick with the
case itself as standing for tllle principle that Congress may limit the
oiherwise lawful ability of the State courts to elicit information on
ctimes under congressional power to preempt State evidentiary rules,
and basically that is what we are arguing; Clongress has the power as it
had in the Adams case.

Senator ErviN. Do you take the position that the Adams case es-
tablishes the proposition that Congress can undertake to regulate the
rules of procedure and rules of evidence in State courts?

Mr. Lanpav. I think if the interest is a substantial national inter-
est. As you yourself pointed out, there is a substantial national inter-
est in persons coming before both Houses of Congress and giving
information to the Congress.

Senator ErviN. Well, of course, you can take the Interstate Com-
merce Clause and make an argument that that wipes ont all State
power entirely. You could make an argument on that and find a few
decisions that tend to sustain it. I might hypothesize, that under the
Interstate Commerce Clause, Congress could undertake to encourage
murder in the States because, by encouraging mnrder in the States,
Congress promotes the shipment of caskets in interstate commerce. The
same thing might be said of Congress regulating sexual intercourse,
Sexual intercourse produces babies, and babies stimulate the flow of
safety pins and diapers in interstate coonmerce. But I don’t go quite
that far under the Interstate Commerce Clause.

Mr. Laxpau.” We were not using this as an interstate commerce
jurisdictional argument for Congress. We ‘were using it basically as an
argument to supplement the section 5 argument. If Congress makes a
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determination that it is in the national policy to enconrage the free
flow of information in néws, then we think Congress does have, under
the Adams case, the jurisdictional power to provide the testimony of
privilege in State court proceedings. .

There is a second case. interestingly enougl, involving the Inter-
state Commerce Clanse. There is a statute, 1954, Witness Tmnmunity
Act, whicl: does provide that persons who appear in front of grand
juries under specified circumstanees are privileged from prosecution
and also that their testimony may not he used against them. And in-
terestingly enough, the derivation of the statute is an 1893 statute
which originally granted the privilege for appearances before the
Interstate Conmnerce Cominission or for grand jury or eriminal trials
involving violation of the Interstate Conmmerce \ct.

Senator Ervin. That is why the immunity is given to them—to pro-
cure the testimony in 2 Federal conrt.

Myr. Lannav. That is right. But the testimonial exclusion applies to
the State courts, too. So the Congress and the Supreme Comrt upheld
that in Ullman. ‘ s

Senator Ervin. Only they leld in the .1dams case, and I think in the
other case also, that that didn’t prevent the court. the State conrt, from
trying the case according to its own rules of evidence. But it conldn’t
introduce in evidence against the man the testimony he gave before a
congressional committee or hefore the Federal grand jury.

Mr. Lanpav. That is true. It abrogated the power of the State courts
in that limited instance to compel the testimony and we are arguing
that the Congress. therefore, has the power to abrogate in these linited
circumstances the power to compel testimony from newsmen.

Senator Erviy, Let's carry that argument a little bit further.

Mr. Laxpau. You are a real expert on this, ‘

Senator Ervin. I am trying to test it. It is ~ery intriguing, a very
crucial question to this inquiry. Suppose now Congress wants to stimu-
Iate the flow of information in interstate commerce. It. could do so very
¢ flectively by saying that no person who had any knowledge of any
crime should be compelled to testify in a State court with respect to
that crime. Otherwise he may be tempted not to give information to
the newsman. -

Mr. Laxpaw. Well, T suppose you get at a point where you are
- making reasoneble determination as the Supreme Conrt would say,
whether this is.reasonably related to the end. Of course, we argue that
there ‘is a burden on commerce now that throwing Mr. Farr in
jail and harassing Mr. Caldwell and all the other reporters is burden-
mg commerce and it is slowing down the free flow of information
and news_across State lines. While we would prefer the section 5
approach by incorporation because we think that the first amendment
directly applies on a iational basis ard this is the preferable approach
for the Congress to take, we think that the Commerce Clause is a
perfectly legitimate jurisdietional approach to this, )

Senator Ervin. Don't you agree with me that it would have facili-
tated Mr. Caldwell’s obtaining informatijon from the Black Panthers
if you had a law that the Black Panthers who communicated with Mr.
Caldwell couldn’t be compelled in a Federal court or State court to
divulge the content of their conversations with Mr. Caldwell{
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Mr. Laxnav. I haven't thought abont that one, We would like to
make one additional comment, and that is really not a primary juris-
dictional argument but. a secondary one. Clearly it was contemplated
in article T that Congress had the power to stimulate news and ideas
by a specific grant of copyright; and while we are not making a direct
comparison between the copyright power, we are sayving that this falls
within the tvpe of powers that the finmers intended Congress to have.
And as you kinow, the copyright power applies even in purely intra-
state transactions and preempts all State reguiations involving the
purchase of printed or other material covered under the act. So we
would hope that, perhaps back in the 18th century, they didn’t foresee
the same type of problems we have now: but certainly the framers
were quite concerned with encouraging information and dideas both
from authors and inventors with the patent law as a part of this
protection. But, wa think, that it would almost stand on its own as a
separate exercise of the jurisdictional power becanse, of course, as von
know, newspapers have copyright law protection and it has become
a complex argument,

Senator Envin. T certainlv agree with vou on that ohservation. T
was in hopes the Supreme Court would agree with us that the first
amendment. had some applieation to that situation, but & majority of
them unforfunately did not. T certainly agree that the first amendment
was intended to stimnlate discussion, and the obtaining and dissemina-
tion of information. T &lso think the Supreme Court or af least five of
the members, missed a glorious opportunity to do something very
constrictive under the firct smendment in this whole field.

Mvr. Graram. Can I add one comment there ¢ )

T don’t think we should feel that it is such a radical idea that Fed-
eral law should regulate in certain ways the evidence that ean come
into State proceedings. When T was practicing criminal law 10 vears
ago it did not. We only had to consider State law. Bnt since then.
as you know, lawvers have become very accustomed to making mo-
tions based on the Federal Bill of Rights. Certain information can’t
go into evidence-because it violates the fonrth smendment or the
fifth amendment or the sixth amendment. State judges enforce that;
they have become accustomed to it. Tt doesn’t appear to them to be
any violation of the theory of federalism at all. The hasic difference
here, of course, would be that the regulation wonld he based on statnte
rather than an interpretation of the Bill of Rights. But T repeat what
Mr. Landau said, it seems to me that under the precedents of the last
few years, if Congress decides that in order to properly enforee the
first amendment. of the Clonstitution through the 14th. that it should
pass shield legislation applicable to the States. then T don’t think that
there would be any constitntional problem. I think the State jndges
would look at that as another extension of what has happened in the
last 10 years anywav with regard to their criminal law.

Senator Ervin. Well, of course, there have been great changes in the
criminal field as a result of the Supreme Court-holding that the due
process clause of the 14th amendment makes certain specific provisions
of the Bill of Rights applicable to.the States on the idea that it relates
to what they call liberty. :

Mr. Lanpau. "We would point out one thing. With all of the time
and effort we have pnt into this we are very appreciative. We would



Q

ERIC

Aruitoxt provided by Eic:

69

hope that you would consider the grotesque problem that would arise
if Congress, after all of these hearings and all of this research, passed
a law applicable only to the Federal jurisdiction because most of the
types of crimes which a grand jury would be interested in would be

rotected under the Federal law but would be unprotected under the

tate laws. You would have this dnal jurisdictional problem; and
if Earl Caldwell was really to be protected in California in the Fed-
eral jurisdiction there would be nothing to stop the California grand
jury from trying to get the same information becanse I assume it
1s a crime in California to threaten the life of anyone.

And so it’s going to be really no protection at all because there is
hardly a crime or a type of official misdeed which would be reported
by the press which would not violate both State and local laws. It wonld
be no protection at all for the newsman to say to his sowrce. *Well if.
the voulette wheel hits in the Federal grand jury you are protected,
if the loral prosceutor goes after me you aren’t™: and it seeis to me
that would defeat almost the whole purpose of a shield law and we
would have a very bad psychological effect, heenuse the press would
feel, in a sense, that it had presented its case hefore the Congress and
it is reully still open to the same type of perseentions which we are
snffering from now.

Senator Erviy. You can take care of this question by putting a
‘pm\-'ision in the bill that if a court decides that any provision of this
ilk as applied under the particular circumstances or to particular
persons 1s unconstitutional, it shall not affect the other provisions
of the hill. Tt wonld he quite possible to phrase a separatability clause
that would take care of the question of whether Congress Tas the
constitutional power to make it applicable to the States, The cout,
under the separatability clause, could hold the law unconstititional,
as applied to the States, but nevertheless valid as to the Federal Gov-
ernment. Do yvou know what I mean? Pass a bill that applies both to
Federal and Siate courts and have a provision if it 1s judged un-
constitutional in one effect it would not affect its applicability to the
other situations.

Mr. Lannav. T was really arguing the other side of the coin. The
source would certainly be discouraged if he thonght he could he
hanled up in front of the State grand jury and that would defeat the
purpose of the biil veally, .

Senator Tux~NeY., Mr. Graham. you testified that most. if not all,
reporters thought prior to the Caldicell case that they were given an
absolute privilege under the first amendment to divulge a source.
Presumably this absolute privilege applied also to viewing a crime.
1s that correct? )

Mr. Granay, Tam sorry, I didn't cateh the last few words.

Senator Tux~ey. Presumably, this absolute privilege applied to
viewing the crime?

Mr. Granam, No, T don’t think so, Senator. This whole issue has
been dealt with in terms of confidentiality until the Federal Govern-
ment started subpenaing outtakes from the television networks and
the photographs taken at riots and disturbances. I think most re-
porters assumed it. was only the confidential communications between
reporters and their sources that was in any way covered. It is too
bad some people have ealled this n newsman’s privilege. It is not. It
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1s a misnomer, Tt is not a privilege. The individual has the same duty
as any other person when he is out walking down the street and sces
a hank robbed. '

Senator Tuxxey. If that is the case, then what is wrong with the
chairman’s suggestion that there be an exclusion in the law passed
by the Congress where the factoal situation was that of the newsman
actually witnessing the commission of the erime if in the past news-
men never felt they had a privilege against testifying.

Mr. Granay., Again it turns entively on the question of confiden-
tiality. Senator Ervin's bill, of conrse, excludes from the privilege not
only viewing a crime but being told by a potential defendant that he
commniitted a crime. Now, that can be the essence of a confidential com-
munication. Someone saying “I am in the hashish business and let me
tel]l you that the police are letting us run wild and let me show you how
I do it.” TIe is both committing the erime and you are seeing him do
it—mixing the pot. Perhaps we could madify Senator Ervin’s bill, use
language so we make it elear that the only thing that is heing done
here is to make it absolutely clear that a uewsman who is not in a posi-
tion of confidentiality and sees the commission of the erime, or is told
by a person that he committed a erime, that situation is not covered.
I think we would have no problems except for one issue that needs to
be dealt with separately and that is the problem of a newspaper’s
photographers and a network’s outtakes. The problem there is this:

There were riots at Howard University in this community about 8 -
vears ago. The Government attempted to subpena photographs taken

by loeal newspapers in order to get the identity of the offenders there.

The newspapers took the position that if that ever once happened. those
photographers were going to be fair game at any future disturbance.
They weren’t going to be able to operate. and the public would be
denied pictures of what happened. That is also what has happened
with the networks., If yon could draft wording that would give a
privilege to the outtakes of the networks aund to the photographers of
the newspapers, so that they would not hecome an nnwilling investiga-
tive arm of the Government, then I would say that language such as
Senator Irvin’s, would give us no problem.

Senator Tuxvey. Does confidentiality exist when you are in a pub-
lic place and a riot 1s going on. Aren’t you actually observing the riot?

Mr. Granaan If 1 was observing a riot as a news reporter T would
not consider it so. I do feel that the photographers, who are so easily
identified by the people there, need to have somie protection. Some pro-
vision should be made in the law to prevent the Government from
using them as an unwitting investigative arm of the Government or
they are going to be fair game and we are not going to have benefit of
tho picture,

Senator Tuxwey., You would distisgnish in that particular case be-
tween reporters and photographers?

Mr, Granay. Yes, sir. We have not done so in the hill that we
drafted and Senator Cranston cndared Because we drew up a broad
er.clusion that covered both. But thav gives Senator Ervin problems
be anse he thinks it would prevent the snbpenaing of me when I wit-
nessed a crime in public. My ouly answer to that is; if it docs cover
me as well as the photographer, experience has shown that peoplo
come forward. I assume you always have other witnesses too in that
case,
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Senator Toxxey. Before the recent Supreme Court cazes o yon
think that photographers felt that they were given the privilege un-
der the first amendment if they saw a crime. actually photographed a
erime, from divalging to the Government the photographs that
they— ' :

Mr. Grarraz. What happened was prior to the Zarl Caldwell case
no one thought too nich about this. I think it was one of those happy
situations where the souree ascumed that when he dealt with the
newsmian he was not dealing with the Government, and a newsnan
assumed when he dealt with people in connection with a story that he
was not going to become an unwitting arm of the Govermment, There
wastherefore a free exchange there,

Now, the instances that 1 mentioned of the Government attempting
to get out takes and phetographs all arose ont of the ontbreaks at the:
end of the 1960's, Suddenly we realized we had a problem that didn't
exist before., I don’t think most photographers had thought about it
until people in the Govermment started attempting to obtain their
pictures thronugh subpenas, I had several of them tell me it would he
an unhealthy profession if they had to honor those subpenas,

Mvr. Laxpav. The drafting commmittee went throngh this prohlein
quite extensively. It breaks down into a number of subsidiary prob-
lems, The first problem is news photographers and television p:hoto-
graphers frequently get access to events because they ave photograph-
ers and for no qther reason. That is to say, people who are going to
hold a political mecting of some type: even wil'lh a great number of
people, perhaps two or three lnmdred people, they see a fellow from
CBS come in and he shows his identification and they let him in
because they know that his purposes are only to disseminate news:
not to be an agent of the Govermment. It is very hard to protect the:
integrity of the news photographers if we are not going to give them
the same type of protection. We felt that thie question of evidence:
would be very, very difficult. “How many other people were there?

How many other people would they let in? Did they really know yvou?

What did they think you were going to do with this film " We adopted
the position that all un published information, all information g:th-
ered by newspapers, if it was pnblished, anyone in the world is free
to see it and if it is unpublished it belongs to the press. Otherwise, once
Government has substantial notice of the demonstration and the local
chief of police goes out to the golf conrse and says “I don't have to
bother sending photograpl:ers down there, I will subpena the local TV
station, they are a good T’V station, they don’t miss anything.” We feel
as a matter of punblic policy Congress has to lay down the law and say
to law enforcement t‘le.press'is not a cooperative forth branch of
the Government in any way, shape or form. '

- Senator Tunxey. I am troubled by the point that we have discussed
for some minutes now, the issuc of a_reporter or newsman or photog-
rapher actually watching the commission of a crime and having an
exclusion which exempts him from having to testify.

Mr, Laxpav. Is he doing this as part of his news gathering activities
or on his vacation or quite by accident ? I think that makes a difference.

If a source, for example, calls np the S¢. Lowis Post-Dispatch and

says, “we are going to burn down the ROTC building, send your

photographers over there,” and they send their photographers over,
and they take pictures, that may be one thing; but if a guy just hap-
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Q

ERIC

Aruitoxt provided by Eic:

12 not on a news assignment or any way connected with his news job,
that iy be quite another.,

Senator Toxwey., Well, T understand what you are saying. T just
wonld hate to think that in drafting a law that we wonld be saying in
effect that newsmen who saw a erime being eommitted woild be given
. privilege against having to testify in a conrt of law on that crime.
I recogmize that there ave diflerent types of crimes that are committed
when & newsman is exeveising his professional eompetence, when he
is actually ont there beeanse he is a jommalist o1 newspaperman. and
the sitnation where he happens to be walking on the street and the
erime is committed. 1 see the ditference clearly between those two
sitnations. T am not sure that the two sitnations ought to be treated
differently in the law and I am open to further information and
judgment on it, hut T find it diflienlt at least in the first instance to
accept that the difference should Le evaluated differently by the law,

My, Gramras, Senator, yon are really speaking onlv of a reporter
who sees a evime of violence being committed, aren’t you ?

Senator Tonyry. Well—

Mr., Gramay. What would you do in the case of Paul Branzburg
who saw the hashish being made? Does that fall within what your are
snving? :

Senator Trxyey, T think that that is tronblesome. Bnt it is not
uearly as tronblesome as the guestion of violence being committed.
The thing that most. deeply coneerns me abont: recent. developments is
that confidential sowrces of information are now going to be exposed
if 1eporters are required to wo before the grand jury and tell where
they wot the information. T think that is the most troublesome aspect
today of the recent cqurt rnlings: T distinguish that. between the actual
observation of a erime being committed but. T am not sure having said
that what my conclusion is.

Mr. Granay. Well, of cowrse, we were instrneted by omr group and
we agree with them that we support an unqualified and sbsolute
privilege. But it seems to me it would be a shame if a hangup develops
over a journalist observing a crime of violence and heing shielded.
I don't believe you wonld have 1 instance in 100 vears wheve a re-
porter who observed a crime of violence would (a) be in a position
of confidentiality: and (b) decline to voluntarily testify, So if that
proves to be a hangnp we would like to come back to you on that.

M. Laxsar. We might snggest one other thing., If you can give
us a similar example of a doctor. while treating a patient who ob-
serves a erime, or an attorney while advising a client observes a evine,
and this is part of the attormey-client relationship. We would like to
make a eomparison in some sense hecanse we feel tliat the information,
the type of relationship which has been set up to protect and enconr-
age people to come in and talk to Inwyers and doctors and cleravmen
is at Teast. in terms of parameters—T am not talking abont the excep-
tions hére and there—is somewhat like the enconragement we wonld
like to offer the general public to trust the press. And if you can think
of a parallel sitnation I think that might be perhaps a good discussion.

Senmator Trxyey. Well, T wonld have to reread the miles of evidence,
but it is my impression that if a lawyer observes a crime being com-
mitted by his client he is not protected from testifying.
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Mr. Lasoac. MeCormick on Eeidence, uppears to say that if the
erime is sort of part and pareel of the confidentinl velationship—they
are talking and the o says 1 am now going to break the seenvity
lnws—that probably would be covered. On the other i, if the fel-
low walks in for SEC adviee and taens wromnd nd picks up nritle
and shoots it ont. the window, that woukin't be covered. 1 think the
sunlogy is iF the information is obtained as a result of news gathering
aetivities, as a vesult of velationship hetween the sonree nnﬁ 1 news-
e that wonld be one thing, bat if the informadion is obtained purely
as n private eitizon walking down the steeet who sees a building blown
up or something, that might ba ¢quite another.

Semtor ‘Texsey, Wello T wonld find it diflicalt to believe insofar
as the administration of justice is concerned that such o distinetion
would he considered meritorious if the newman happened to he, we
will say. covering a news story at the Federal huilding amd he saw
sotiwhody walk in with s bowbh and a few winutes later the building
exploded, T would he troubled if the fact that he was acting ns a re-
porter covering the courthouse or covering the Federal building should
then give him an absolute privilege against testifying as to what
he saw,

Mr, Basoae, Wello T think reporters would testify except. it is my
unsderstandineg, and 1 am not as thoronghly versed on this as T shonld
lwe in the other two privileges, the psyehotherapist privilege and
clevgyuem privilege in some instancees. thee may be for knowledge
of ertme which is covered by the privilege, So it Is not a unique con-
cepiin terms of the privilege to even assert the privilege when there
ix kuowledge that the erime will be conmmitted in advance,

M Granas [t wonldu't be eovered heeause he wonld publish it
1t would not be unpublished information.

Senator FEavin, My recollection tells me that the attorneyv-client
wivilege is not abzolutes 1T a man goes and talks to his lawyer abont
}m\\' he ean commit o erime, it is not priviteged at all. I1 he goes for
the purpose of finding out if he conmitted o cvime in the future, it is
ouly information that he gets from his elient as to what happened
i Uhe past to ehavge hing, Aso in the juvisdietion in whieh 1 practieed,
we didn’t have ny priest-penitent privilege at all. bt we had the
physicum-pationt privilege, But it was not absolute, the conrt conld
find that. the ends of justice vequive the divalgence of the information
and the physician mght have to state it I must sny T fond it was
necessury 1o the administintion of justice, 1 am not sold on the wisdom
of an absolute pravilege, 1 do have tronble with the proposition, |
don’t have any trouble with the proposition that if the newsman re-
cetves tnfarmation in coutidence, that he aught nat to be vequived to
divalpe the sonvees or the content of it 1 have the snme feeling nbout
uepublished information. 1 do have tronble with where it newsman,
everr if he arenmnlates this infornmtion in the comrse of his job, ae-
cutmlates personnl knowledge of the commission of a evisne, 1 have
difliealty in sayiag that he sloald not be vegiived to beae 6 ¢ zone
Inreden ‘of any othe * eitizen anel testify as to illis wirsonal knowledee,
Edistingnish kivges ¢ on the basis of heavsay, 1 think wmy proposal is
a cood proposal and T think it tikes enve of about 99 pereent of *he
casex, The avernge newsman doesn’t lave personal knowledgze of what
e reports, The news he gatiers is biced on heaesay fram others, 1
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think my bill will take care of the 95 or 96 or 97 cases of (00 and still
feave it open for the newsman to assist in the ndministeation of jus-
tice where he has personal knowledge of the commission ol a evime,

Mr, Grarase Sivy in elosing, when we submit our compendinm with
your permission we will analyze those enses aml fry and decide in
how many of those the newsmnn hart heen given an admission or had
seen somet hing——a erime being conmitted.

Senator Kpvex, I will appreciate that, That s the renson 1 drew
my bill, 1 think as @ pragimatic matter that it solves the problem in
the great majority af the eases, T you eun show us in a pragmatie
manner that an absolute privilege works in a great majority of cases,
we may he foreed to reconsider our objections,

| 'The full text of Mr, Landav and My, Graham's statement follows :)

STATEMENT oF JACK C. TLANDAUT AND Frep P Ukattay, Meypens o rirg Bxperrive
CoMMITTEE oF riE REPORTERS COMMITTER FOR FRERDOM oF TH P'LESS oN (Coxs.
BTITUTIONAL Rants, SaNate CaMMIvrEE oN vite JUnierany

The Reporters Commitiee is the anly legal researeh and defense fund orga-
nization in the aption exelusively dovoted to proteeting the First Amendment
and freedom-of-information interests of the working press.

The organizationnl premise of The Committee was that the coustitutional

futeresty of the working press ma  be difterent from the interests of media
owners or groups with an interest 1n preserving First Awmendment rights.
The Commitee was formed at an open meeting at Georgetown Unjversity
in Marcl, 1070, in response to the threat peosed by the Justice Departn ent's
subpoenn polfetes, It s been funded by personal denations from Steering
Consmittee membors and by modest foundation grants,

On hobl:alt of The Reportevs Couvuittee, aud of the working press as g elas<
whom onr Connuittee represents in eonrt and in other ways. we are grateful
for your invitation to testity before thix Committee on a subjeet which is of
eritieal importanee to the nation,

Beeanse we have faith that the Congress wishes to protect and encournge
First Amendment guarantees, we believe that the Cougress should pass, ax
so01t as possible, an absolute and preemptive newsmen'’s privilege statute. pro-
teeting jonrnalists from being ordered to diselose nnpublished information before
any excentive, legislative or judicial body of federal, state or loeal govermment.

We strongly oppose any limitation on this privilege. We wonld alxo strongly
oppose any legislation that is not preomptive—that ix, which does not extend
th federal proteetion to journalists involved in state court proceedings.

Mr, Justice White, in the Caldwell deeision, issued the invitation to Congress:

te legisinte in this area by noting: *. . . Congress has the freedom to deter.
mine whether a statutory newsman's privilege is necessary and desirable and
o fashion standards aud rules as mirrow or brond as-deemed necessary to
address the evil discerned nnd, equnally important, re-tashion the rnles as expe-
rience from time to time may dictate.”

I. THE THREAT TODAY TO THE \WORKING PRESS

News reporters and photographers have a peculinrly hmportant interest in
protecting confiilentinl injormation. If they violate their promtises of conti-
dentirlity they may never again be able to aperate effectively, except to cover
news which is offered by government handont or is a matter of pnblic record.
It i8 news reporters who are going to juil, like Peter Bridge of the Ncwark Ncws
who was incareerated for 21 days: or Hike Willimn Farr of the Los Angcles Times
who spent 48 days in Jail and may have to return for an even longer period.
Fellow reporters enme to the ald of both thess moen with their own pe-sonal
donations in order to help pay their legul costs. It is news reparters like Neil
Sheehan of the New York Times who risked indletment for espionage to bring
inknown faets abont the Vietnam War.

We ask yon to consider what kind of nation we would be, for example. if
the Pentagon Papers, the Bobby Baker affair, the Thalidomide horror, the My
Lnal Mnssaere, among others, and hundreds of seandals invoiving state and
local government still lay locked in the mouths of citizens fearful that they
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would fose thelr livelihoods or perlmps even be proseeuted if (hebr idemtitios
hecante kuown,

We belleve that ench working news veporter und photograpler has his or
ler own constitutional rights of freedon: of the press—rights whiceh are hot
depemwdent. upon the involvement of hils employer but vights which innre to him
direetly under the ¥irst Amendment rlghts which guarantee that he can do
his work free tfrom any substantial interfevence by judicinl, legislative or
exeeutive branehes of any govermuent,

These rights include o pemuonbra of coustitutional protections—iucluding,
the rights of citizens to freely associate with amd communieste with the media,
seenre in the knowledge that no jonrnalist ean be forced te become, in effect.
 goverimmoent agoent,

The Celdwell decision ordered journmalists to disclose contidential faets and
sources fo stiute and federal grand juries allegedly investigating particular
crimes,

But the decision has had a mueh broader fmpact than its limited holding,
Federsl and state conrts have expanded the Caeldwell decision to authorize
disclosure in other areas-—in eriminal trials, in civit litigation and in contemp:
fses-— what tiounts to g Rind of open hunting scason on the press,

For exumple. John I, Lawrence. 'he Los Aageles Times Burean Chief, wis

cordered to diselose, ina federal eriminal trial, the confident 1 portions of the

l.uw» of an interview with o proseention witness in the Watergate case, Alrved

Baldwin 111, Mr. Baldwin exercised the option given him by The Los Angeles
Times to terminate the confidentiol relationship and the *u' al isstie was s

rendered moot,

What is most signifieant about this ease, however, is the fact that the tapes
were soght, not with the intent of diveetly proving or disproyving the commission
of a crime, but for the purpose of impeaching or rehabilitating the testimony
of the witness, The action of the lower court in the Lawrence sise thus expangds
the coverage ot the Caldicell decision from testimony befove grand juries about
alloged erimes to broad fishing expeditions into a l(‘|mlll'l = Kknowledge sthont
the charactor and persee Gty of persons involved in eriminal litigation,

In a recont caxe, thre, Vihwaukee Sentinel lvpmtcr\ were ordered hy a federal
district court to disclose confidentinl information in a civil ease invelving (he
Civil Rights Act. In another federal court action, investigative reporter Brit
Hume was ordered to diselose confidential information in a libel snit.

Inu the state conrts, the situation is even worse, EBxpanding the narrow mandate
inn Caldrcll, Calitornin maintained that William Farr mnst discloge his sources
beeanse he violated a jondge’s trinl publicity order. Peter Bridge was jalled
tor declining to give more details to a grand jnry of an interview with a housing
commissionor althongh the gource had been named from the ontset in what lie
published and was available to the grand jury, A Marylind grand jury sought
information from David Lightman which Mr, Lightman obtained merely by
posing as o shopper in a scaside resort town, o pose any police ofticer ecould huve.
assuined without the necessity ot subpocnaing a reporter.

These cases pinpoint another trend—the tendency to view the press as a readily:
aceessible official “investigative arm of governinent”, the tendeney of the goveriy
ment to turn to the press first for information without m.n\m-' any serions attempt
to obtain the information itself.

For example, in-the Caldiweell ease, one of the questions sought to be asked
coneerned the identity of the Black Panthers’ press contaet, a man who had been
publiely identitied in a number of news stories.

In Moemphis, two reporters diselosed abuses at a children’s home. Instead ..o cone
centrating on the officinls who operated the home, the legislative eonmnitiee fivst
focused on the two reporters and their sonrces.

In the dozens of subpoenas that were served to the networks to disclose out-.
takes »f various demonstrations, there wasg no showing by the governntent that
it made any proparations aliead of tinte to post its own cameramen,

in ('h,\n.“mm.u o newsnan wis subpoenaed to reveil the name of a m.nul
juror who cluimed that a grand jury investigation of a judge was a “white wash.™
The conrt did not not. even attempt to poll the grand jnry but tirst calted the re-
porter and then jailed hint when he refused to talk.

These are some of the legal treuds which are rapidly—ease by ease in all [)‘llf\*
of the comtry—timiting thc abitity of the media to inform the public, in th
wike of the Jnstice Department’s .sub]mvml policy aud the ever-broadening uw.\.
of the Caldwell decision,
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In the Catdiwell decision, Mr. Justice White said that the fenrs of e press,
ind of members of the publie who had joined the press, were purely “speculative”
as to the dangers of forcing news reporters or phatographers to alisclose to the
government. information to which they had aceess only by virtue of their employ-
ment with the press,

We tried *, point ont at the tnm- that the danger was wmore thau “speculative.”
We were rebuffed by the Supreme Court, 5—1, Now, six months later, we believe
we have an overwhelming factual ease that there is more than a speculative
danger—that censorship is here today. When newsmen have to face pressure
tactics by government, have to pay for lawyers nnd engage in extensive litigntion
and even go to jail, when sonrees are persnaded to release jonrnalists from their
prromises of confidentiality, when courts evade the clear intent of state confiden-
tiality laws, censorship is ere. 1t is not a “speeulntive” specter someplace in the
indetinite future. We point ont to the Committee that what started ot as a
foealized infection involvizg three news reporters, Iarl Caldwell of The New
Vork Tines, Panl Pappas of a television station in New IBedford, and Panl Branz-
bing of The Lowisville Courier Journal, is now a censorship plague which is bur-
dening nows sonrees and impairing the public’s righit to know ali over the mtion.
In this regard, we would like to submit for the record n list of recent censorship

cases, We are a small organization withont nmny resources and we are not sure
that the list is complete.

Every major organized media group in the nation now supports enaciment of
a strong law, shielding journalists from fovced disclosure, substantially restricted.

The simiar feelings of many individual journalists are also a matter of record.
Far example, onr Comniittee circulated a petitlon in Washington for 48 hours in
an effort to obtain support in this city for The Los Angeles Times reporters who
were involved in the court attempts to obtain the tapes of an interview with a wit-
ness in the Watergate trial. Without any public announcements in any of the
Washington media—that Is by relying purely on word of mouth—our Committee
eollected more than 450 names in 48 hours, We would like to submit = copy of the
petition for the record.

We also point out that in The Los Angclcn Timesr case, in the Caldwell case,
in the Pentagon Papers case and in e Ellsbery case there are afidavits from
over 109 reporters alleging that attembts to force disclosure of confidential
sources and information has iahibited freedom of the press.

A recent Gal: p poll showeG that more than half of those interviewed fuvored
legistatlon protectlng journalists from forced disclosures, a figure that may have
risen with subsequent jailings of journalists and-intensification of government
sonrces and information has inhibited freedomn of the press.

A number of other surveys have been made showing widespread support for
proivetive leglslation amorig newsmen and the public and we can supply lnformu-
tion on their findings, if the Committee desires.

Qur ceutral point is, however, that even {f only one reporter or photographer
had ever been threatened with forcad disclosv:e, and even if a majority of the
publle falled to understand the dangers of the current sitvation, we would request
enactment of an absolute, preempfive shield law. That is because even one
ingtan 2 of impairment of the First Amendment consiuitutes a danger to us all,

II. THE CRANSTON BILL

It ig our understanding that, in the last session of Congress, 28 newsmaa's
privilege bills and one joint resoluiion were introduced, and that in the current
session there have been at least 24. We will address ourselves to only one of
those bills, S. 168, the bill introduced by Senator Alan Cranston and by Rep.
Jerome R. Waldie, and drafted by an Ad Hoc Drafting Committee convened Ly
the Amnerican Newspaper Publishers Associatien.

That drafting committee included the American Broadeascing Company, Awer-
jean Civil Liberties Union, American Newspaper Gnild, American*Society of
Newspaper Editors, Columbia Broadcasting System, . National Assoclation of
Broadeasters, Natlonal Broadcasting Company, Ncw.su,cvl., New York Tinres,
Reporters Committee, and Sigina Delta Chi,

The ANPA has endorsed the witole bill. Many of the other groups support
various poriions of the ANPA I)lll or had not taken = formal position as of two
weeks N80,

S\ e offer our lmquuliﬂed suppart for the pPrinciples ennnciated Ly the Cranston

“i The bill offers an absolute privilege for confidential and other unpublished

-lnfnrmatlon for persons engaged in any medium of comnunication, involved
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in any federal. state, or loeal provesdings, We believe that the abselute privilege
is necessary in ovder to counternct the inereasing- trend of censorship, to repair
the previous damage done to the First Amendment, and to reaffirm, in the publie's
mind, the determination of (he media to continue to inform the pubiic mBly while
honoring ail pledges of com:dentiality.

Constitutionally, we belie e that the Cranston bill is a seund proposal. 1t is
based on the llremise that the Constitution says what it menns: that neither the
Congress—nor the courts established by the Congress—shall make any J~w
ahridging frecdom of the press by requiring uews reporters and photographer: to
divulge confidential or other unpublished information. The bill is based on the
principles ennnciated by Justice William O. Douglas and the late Justice IIngo L.
Black. Turthermore, we believe that once (‘ongress begins asserting power fo
abiridge the freedom of tho bress—then it is only u question of time and the
whims of an uncertuain populuce that stand between a weakened press and even
greater restrictions.

There are some who say that the acceptance by yhe press of any legislative
proftection—even an absolute proteetion—implies nequieseence to Congressionnl
reguiation. But we would reply that Congressional legislation is needed to stop
the current wave of uncenstitntionnl activities by stute and federnl govern-
ments. 1f conditions change, it may well be that the law may be revoked. There
are others who say that the qualified approach is best, But we can only emphasize
that there ave grave constitutienal questions with such an suproanch because,
mice the Congress assumes the power to limit freedom of the ypress, it can expand
these exceptions until the right to know rests on the vicissitudes of politics and
not on the enduring principles of the First Amendment.

One major emphasis of ali tie pending hills involves confidential sources and
information.

‘T'his is covered by the Cranston bill approach which proteets the identity of
the source of any pubiished cr nnpublished hiformation and the content of any
unpublished information.

By protecting confidentinl sources and information, the Congress will he grant-
itig to the news reporters a privilege similar to the statutery or constitutional
privileges which are now enjoyed by attorneys for their clients, by physicians
for their patients, by clergymeu for those who seek their counsel and by police
for their informmers.

The public has un interest in the fair admiuistmtiou of justice, and for this
reason, it has given confidentiality privilege to lawyers in order to encourage
persons to consult them with legal problems. The public has an interest in ade-
quate medical care and for this reason, it has given the confidentiality privilege
to physicians in order to encourage patients to be honest about their physical
and emetional problems,

The public has an interest in providiug the free exercise of rveligiou, and, for
this reason, it has given the confidentiality privilege to clergymen to encourrge
persans to disclose their most tronbling problems.

We believe thiat the public has uan over-riding interest in the free flow of
informntion and ideas, and for this reason, the Congress should restore the
vitality of the First Amendment by r2affirming the protections which encourage
citizens to disclose infornation of importance to the press.

By the very unatnre of his professional activities, the news reporter’s concepts
of confidential information are substantially broader than those of other pro-
fexsions,

News reporters consider informaiion confidentinl if it is denied to the meneral
public and offered to the press only under the implied or explicit understanding
that it may be used only for news g thering and evaiuation purposes and not to
uiG any branch of government.

We ndopt this broad concept of confidentiniity heeause, it is difficult, if not
impos.ile, to draw the line as to where tradittonal concepts of confidentinlity
end, The press, with its special eon:titutionnl nandate on behalf of the public’s
right to know, is generally regarded as having the discretion to decide which
infermatiion is considered confideutial. Therefore, we support the concept in the
‘Cranston hill automatically protfecting all unpublished information without re-
quiring the media to go through long evidentiary hearings to determine whether
a sonrce intended 8 certain sentence to be non-confidentinl—what was the tone
of his voice? had ke dealt with the reporter before? was he familiar with the
reporter’s diseretica in other news stories?

An absolute bill is also required because, judges—as we discuss later on—hive
heen ingenious in evading -the clear intent of stiate shield laws. A qualified bill
-concept would only encourage more such evasions by the judiciary.
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An ab<olnie shield would also termindte the tendency of courts and proseci-
tors to treat the press as a readily available investigative arm., We believe that
Congress must tell all governments forcefully and cleavly that the press is not
i cooperative fourth hranch of government. A gqualified bill would still invite
govermuents to psh for unpublished information, to tie reporters up in long
and expensive litigation. and to harass somne newspapers into cooperating in
fnvestigations,

What wonld happen if all n wsmen had the privilege to refuse -to disclose
coutidential sonvees and uwnpublished informationi In those few states whicli
have broad shicld taws, fhere as been no reported adverse reaction either by
law enforcement agencies or flie conrts. In fact, the federal government operat-
ed quite effectively until recently without forcing news reporters to disclose
information,

In addition, the Bnrean of Labor Statistics reports that there are currenfiy
abont 350.000 attorneys in the nation, about 320.000 physicians and about 280.000
dergymen who, of caurse, have the privilege. Thus, ahont 900,000 citizens already
have the privilege of contidentinlity in alinost every state and in federal proceed-
ings. The Burean estimates a total of 112,000 working news editors yud reporters

. in the eountry—and one could hardiy argue that the Republic is going to crumble

if these 900,000 persous are raised to a million,

Furthermore, we note that nowhere in the Constitntion is there a specific pro-
tection nceorded to attorneys, physicians and clergymen, By contrast, the Fivst
Amendment specifienlly mentions the press,

We Lelieve it is absolutely critical that this newsman's privilege be preemp-
tive in approach. We believe that Congress has the power under See. 5 of the
14th Amendment to extend the journalist's privilege to all state executive, legis-
Intive and judicial proceedings, under Congress's power to implement the rin-
ciples and concepts protected by the %irst Amendment. We are backed in this
appraisal by two eminent Constitutional experts of differing approaches, Pro-
fessor-Iaul I'rennd of Harvard. und Professor Archibald Cox. former Solicitor
General of the U.S. and uow, once asuin, a teacher at Harvard,

We feel most strongly shout the precmptive appranch. The dangey exists nf the
stitte and local level as well as with the federnl government. We think it wouid

‘be a pyrrhie vietory for the Congress to pass a shield Inw whicl: covered only

one of the 51 jurisdictions where newsmen may he subpoenaed,

We offer the conmerce clause power as an additional jurisdictional anthority
for the preemptive approach. In this day of instant communications, a news
event anvwhere is instantly senf across the globe, Most newspapers have some -
circulation across state lines, Thus, it is clear that a restriction on the right to
know about a public event in California deprives citizens in Wisconsin of their
rights to know ahout news-developments.

The tendency of state court judges { . evade the clear intent of many existing
state shield laws is evidence of the need for both an absolute bill, as we noted
earlier, nnd a preemptive bill, .

In the Farr case, the lower court held that a news reporier, given statutory
Irotection to shield confidential sonrces, loses that protection if he ends his
news empléyment. This means that a newsman, after obtaining information, must
remain in the news business for at least the period of the statute of limitations
or else he may risk jail.

An appellnte court in California went even further. Tt ruled that the Cali-
fornia stato legislature had violated the innerent constitutional power of the
courts to protect the integrity of their own processes and that a shisld law could
not stop n state judge from nttempting to alicit Mr. Farr's confideitinl source.

This decision, if adopted by courts in other states, conld vold stale shield
1aw? any time a reporter is summmoned to give evidence in a criminal or civil
trial, ’

Kentucky fook another approach. Tts courts ruled that Paul Branzbhurg's source

- on @arug abuse ceased to become n “source,” but became a eriminal when he was

abserved making hashish.

. The Maryland Supreme onrt said that a newsman who pOosex as A average
citizen has o shield law Lrotection hecause he did not formally apnounce that
hie was a news reporter.

And New Jersey ruled that its statute, protecting coufidential sources (re-
cently amended), was not intendea to cover coafidential information,

Without a preeniptive Inw. citizens in one state will have more rights to knew
about th news than citizens in an adjolning state. and we will he engaged in a
long, expensive and debilitating gnerriila war with the state courts tor ensure:
that state shield laws are properly enforced. ’ '
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For these l'(':t.\'nll-s‘, we nrge the Congress to reailivie first amendment riglhts,
axsuring the public of a free flow of information by granting a statntory privi-
lege proteeting confidentinl sources of published and nnpublished information
and the content of all nnpublished inforinaiion from iany serntiny by any agency
of the federal or state governments,

Senator Envin, We will stand in recess until 2:30 when we will
resume the meclirg in the same room.

[ Wherevpon, at 1:30 p.n., the committee recessed, to reconvene at
2:30 pan. of the same day-]

AFTERNOON B8ESSION

Senator Exvix, Counsel will call the first witness,

Mr, Baskanr. Mr., Chairman. our first. witness is Mr, James J. Kil-
patrick, columnist for the Washington Star syndicate.

Senator Envin, I am awfully sorry I was late getting back, but I
have to rnn from morning till night these days and don’t get half
avound to my work as it is. :

I want to welcome you to the committee and expiess our deep appre-
ciation for your willingness to come and give us the benefit of your
views in respect to what I think is a very serious problen:.

STATEMENT OF JAMES J. KILPATRICK. COLUMNIST, WASHINGTON
STAR SYNDICATE

Mr. Kirarrick. Mr. Chairman, I had an epportunity only a mo-
ment ago to read your opening statement this morning. I thmk you
said jnst about everything I had intended to say.

The apprehensions éxpressed by you are the same as mine. Never-
theless, I had prepared a statement and with your permission I may
as well go ahead and read it.

Senator Ervix. Thank you. I amn certainly anxions to hear your
statement. i haven’t had an oppertunity to read it yet, I don’t know
a more eioquent man than yon. ,

Mr. Krrarriox. I started into newspapering the sununer 1 was 12,
as a_copyboy for the OlMakoma City Times. \fter gradnation from
the University of Missouri’s School of Jowmnalism in February 1941,
I went divectly to the Z2ichmond News Leadesr as a general reporter,
In the summer of 1949, T succeeded Dr. Donglas Southall Freeman as
editor, and remained in that position until my resignatior -t the end
of 1966. Mearvhile, in 1964, T had begun to write my sv dicated col-
wnn, “.\ Conservative View.” The colnmm, which now appears in some
260 American newspapers, is still my prineipal labor, thongh I am un-
der contracc as a conservative commentator to both the Columbia
Broadeasting System and its Washington outlet, WI'OP-T¥. T write
fairly extensively foe magazines,

I mention these biographical notes only to suggest that I speak
this afternoon from a background of 40 years of newspapering, 82
of them as a working professional.

As such, I know, of course, the importance of being able to pro-
tect. & newman’s sources. T once exposed a conflict of interests on the
part of a high Virginia State official, involving State purchases from
a company he continued to own:in private life. I conld not have
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broken that story if I had not been able to promise protection to my
original source.

Agnin, I did a series of stories exposing the ownership of shun
property it Richmond. While mnch of this was based upon digging
through public records, the original lead came from an employee in
the tax assessor’s office; and I would not have had the story if T had
not promised to protect his identity. o

Still again, I helped to break a story involving the political appoint-
ments of certain “honorary city sergeants.” The lead came from a
sheiifl’s deputy who would have been fired if T had not been able
to pledge that I would keep his identity unknown.

None of the three stories was of menumental significance, but they
had this in common:

First, ench of them was the product of a tip or a leak from a source
whose identity had to be kept in confidence.

Secend, ach of these leads demanded semething more than a mere
tip: each demanded a followthrough with serious investigative
jonrnalism. '

Third, each of the stories involved activities that the people had
i right to know about.

And there is a fourth point: I doubt that today, in the nncertain
climate that now obtains, I conld break any one of the stories. My
sonrces wonld be afraid to talk. :

The examples I cite from my own recollection are in some wavs poor
examples. Most of my colleagues could deseribe news beats far more
dranatic, and far more signifieant. And vet *he three stories, foreet-
table as they were, may le useful examples for the purposes of the
subcommittee’s inquiry—ior these are not exceptional examples. They
are entirely typical examples of the work that is done. day in and
day out. by newspapers large and sinall throughout the Nation. In
the familiar simile, we of the working press are watchdogs. Our fune-
tion is to roam ::round_the home place. growling. Right now, under
the chilling impact of the Caldasell decision, we are pretty well chained -
illl)o our kennels. This is what the controversy over shield laws is all

about. :

" Now, for reasons T want to get to in just a moment, I am opposed
to the shield laws pending before you. I believe the sitnation, in time,
if we are patient, will cure itself. You made the observation in your
- own statement that we ought to look unto history. I don’t like the
harassment of ts3 past 2 or 3 years, but I have been aro:nd long
enough to have learned the wisdom that was chiseled in tie phi-
losopher’s stone : “This, too, shall pass away.” My lmnch is that we are
experiencing no more than a muscular spasm in the body politic.
It is painful, but it will subside. We will err, I believe, if we emhark
upon a cure that could he worse than the disease.

T oppose the pending shield bills for these reasons:

First, the statutory approach in itself is fundamentally wrong.

Second. the proposed statutes T have seom at hest raise serions donbts
that stemn froin their drafting: ot woust, they are probably uncen-
stitutional, : ‘ '

TLird. these varions proposals—especially the proposals having to
do with absolute or unconditional privilege—involve the risk of head-
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on collision with the rights of other persons under the sixth mmend-
ment, FThis was one of the points yon made in vour opening statement.

On the first point: 1 do not mean to equate the Congress witl the
divine ruler of our wniverse. no such parallel having been visible
lately, but. I believe we onght to recall the wisdom of the Good Book.
The Lord giveth, we are told. and the Lord taketh away. The statute
that 1S°passed is the statute that subsequently may be repealed. 1f we
of the press yield to temptation—if we ask and get a statutory shield
law, male such a law our chief Protw-tion——-wn will find onurselves
mousetrapped one of these days. We oughit not to rely upon a statnie,
which may prove as ephemeéral as the winds. We ought instead ta rely
upon the Constitution itself, which is a rock. I wm awure, of course,
that in Celdwell the rock proved not as solid as we had hoped. but
C.-'dwell is not necessarily the last word. If T read corvectly llwt.\\'o(‘n
the lines of the concurring opinion by Mr, Justice Powell. the cuses
were decided nob by a close vote of five to four, but by an even closer
vote of, say, four and nine-sixteenths to fonmr and seven-sixteenths.
Since Culdwell, we fettered watchdogs have rised a fearful howl,
and jndges ave not deaf. T believe that ag time passes, the conts will
acquire a much better understanding of the problem as we newsmen
see it. '

You have heen regaled, I know. or vou will be, with acconnts of
indges who refuse to understand. The most spectacular of these ac-
connts has to do with the case of Willinm Farr. I venture this ob-
servation. that when my colleagunes stand upon this case, they stand
upon quicksand. From what I know of this ease. Mr. Farr was not
engaged in serious investigative journalism; he was engaged in sensa-
tionalism. If I may borrow from another field of first amendment
law, his story was utterly without redceming social importance. M. -
Farr is now in the untenable position of a man who first conspired in
contempt and now condones perjury. His conduct, in the midst of
the Manson trial, in my own view, impresses me as a flagrant vidla-
tion of ethical journalism. To defend that wonduct in the name of
“the people’s right to know” is to make a mockery of that concept.
. If we leave these decisiors in the hands of the judiciary, we of the
press will win some and lose some We will lose some we ought to
win, and we will win some we probauiy ought not to win, but we will
be in a far healthier position than we woul(’l; oceupy if we put our fir.
reliance in a statute, and not in the Constitution itself.

But if you gentlemen are suffering the legislative itch, and are
absolutely determined to scratch it, I would suggest that you ponder
1{)\1{,; and slowly over some long and serious problems of statutory

rafting. :

Who are the “persons” who could invoke the proposed privilege?
In Mr. Schweiker’s S. 36, such a person is a person who occupies the
capacity of :

A reporter, editor, commentator, journalist, writer, correspondent, announecer,
or other person directly engaged in the gathering or presentations of * * *,

Of what? Of “news.” I have been in this wonderful business all my
life, and I have yet to see an altogether satisfactory definition of
“news.” It is like music, or art, or beauty. In the final analysis, we live
by the rule of Humpty-Dumpty : News is what we say it is, and neither .
more nor less. We share the positive ambivalence of Mr. Justice Stew
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art. searching for ebscenity : Ie knowse it when he sees it. Asa key word
in statutory drafting, “news” is not much to lean on.

In Mr. Schweiker’s bill, these persons must be engaged in gathering
or presenting this news for “any newspaper, periodical, press asso-
ciation, newspaper syndicate, wire service, radio or television station
or network, or cable television station.”

This is all very well, so far as it goes, but it leaves out the freelancer,
the person contemplated by Mr. Hartke in Senate Joint Resolution
whao is “independent]y engaged in gathering information intended for

- publication or broadeast.” The Schweiker definition also exclndes a

conple of persons emtraced by Mr. Cranston in S. 158. These are per-
sons engaged in communicating by way of “book” or “pamphlet.”
Mr. Cranston’s “persons,” incidentally, are simply persons—they
conld be corporations—“who gather, write, or edit information for
the public or disseminate information to the public.”

Such information, under the Cranston bill, is defined to include
“any written, oral or pictorial news, or other material,” and hence we
are back at a starting point. - : :

The Weirker bill, g 318, tries harder. Here we are concerned with
granting certain protection to “a legitimate member of the professional
news media.” The class is to include: '

Any hona fide “newsman,” such as an individual regularly engaged in earning
his or her 1 neipal income, or regularly engaged as a prineipal vocation, in

gathering, ec\ecting, pbotographing, filming, writing, editing, interpreting,

anncuncing, or broadeasting loenl, national, or worldwide events * * *

And even here, Mr. Chairman, I am brought up short. I can under-
stand the filming, interpreting, or broadecasting of an cvent, but I
do not recall an event that could be conveniently gasiored, collected,
written, or edited.

Mr. Weicker’s 8. 318 goes on to define the ne~s media in whick these
+.ents are to be published or transmitted. Thes include, for example:
“any newspaper that is printed and distributed ordinarily not less
frequently than once a weel, and has done so for at least 1 year, or
has a paid general circnlation and has been entered at a U.S. Post

* ‘Office as second-class matter * * *,” et cetera.

Now, I appreciate Mr. Weicker’s purpose. He is apprehensive at the
prospect. of abuse of the absolute :,-n(]) qualified privileges his " would
create, just as you expressed iy your opening statement, and he is try-
ing to narrow their application. But at this point, it seems to me, the
gontleman falls into error. For what the anthors of these several bills

- are attempting to do is to implement the right to a free press protected

by the first amendmient. And when you make a law that fails fo apply
to the pamphleteer, the writer of books, the high school editor, or the
writer of a one-shot manifesto, why, sits, yon are making a law
abridging the freedom of the press. My Constitution tells ine that
Congress shall make no such law. In the process of including this
and excluding that, of defining the legitimacy, if you_pléase, an
hona fides of newsmnen, you march into swamps where L-think you
ought not togo. - o B .
Finally, on my third point, I respectfully submit that none of the
Tmman rights protected by-the Constitution is'an absolute right, and
I believe it would be error to attempt to create one.’Among these
rights I include the first amendment right of free speech and free
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press. M, Justice Black. T know, ased to insist constantly. in his hnn-
ble Alabar ia fashion, that his mind lacked the sophistication to read
“no law” as meaning anything but “no law.” I was often tempted, when
he utteved this pious nensense, to rent myself a saund truck, to park
it beneath the-Justice’s bedroom window down in Alexandria and at
2 o’clock in the morning to deliver myself, at full velume, of a critique
of Mr. Justice Black’s astounding opinion in the matter of 18-yvear-
old voting. My freecdom of speech, thus abused, would have lasted only
long enough for the Justice to have summoned the Alexandvia cops.

Manifestly, there is no such thing as absolute freedom of speech or
-of the press. There never has been, and there never ought to be. Our
rights, as ]iournalists, are precious rights, but they have to be balanced
against othei precious rights. In the context of our discussion this
afternoon, I suggest that another such precious right is spelled out in
the sixth amendment :
" TIn all criminal prosecutions—and I panse to emphasize that word
“all,” by way of suggesting that “all” includes more than Mr. Weick-
er’s limitation to prosecutions for “murder, forcible rape, aggravated
assault, kidnaping, airline hijacking, ¢+ when a breach of national
security has been established.® The sixth amendment, as you gentle-
men, of course, will knew, says that :

In all criminal prosecutions, the accused shall enjoy the right to—
you mentioned some of this in your epening statement—and here I

would call your attention to only four of the rights then enumerated..

Theseare:
5 1; The right to trial by an impartial jury.
2
tion, )
8) The right to be confronted with witnesses a.ﬁaiust_; him, .
(4) The right to have compulsory process for obtaining witnesses in
his favor. - ' i _
T4 requires no gredt or vivid imagination, Mr.Chairman, to hypothe-

size situations in which an absolute shield law would collide wi(g’h these *
sixth amendment rights. On that fourth point alone. involving the

right of an accused to have cemvpulsory: process for obtaining witnesses
in his favor{let us suppose that a murder is committed b firearn.
A reporter, in good faith, writes: “Police sources said the ballet was
so badly shattered ‘that its identification would be impossible.” Sup-
pose, then, that we come on to trial, and the defense 1s surprised by
ballistics evidence. It would be a poor defense lawyer, indeed, who
would not instantly seek compulsory process against that reporter.
“Who were these ‘police sources,’* he would ask, “who tolZ you the
bullet was so badly shattered it could not be identified ?” The reporter

who then sought protection behind a shield law, saying he had -

promi«d not to identify the officers, or that he would never get any
confidentia! stuff again if he broke his promise, would be inviting a
directed scquitial for the accused, or a time in jail for himself.
Perhaps botl: : i o -

My, Weicker recognized this conflict in his remarks to the Senate
on January 11, just as you did this morning. He and his cosponsors,
he sdid, were seeking to balance “two fundamertal rights—your right
to your neighbor’s testimony when you’re accused, versus your right,
to the news.” ' . :

Q

The right to be informed of the nature and cause of the accusa=
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My obje:tion, in part, to My, Weicker's bill is that by Initing the
class of eriminal prosecutions in which a newsman’s testimony might
finally be compelled, Lie violates the sixth amendment’s specific vefer-
ence to “all” criminal prosecutions. And, of course, I object thot in
his effort to limit the privilege to persons who are engaged “in the
ongoiny brsiness of substantial, professional news reporting,” he
abridges the . ights of persons who may be engaged in the intermittent
business of insubstantial, ginateur reporting. Ifithe right we are talking
about exists at all, it applies to the most mischievous penny tattler as
well asto the New York Tgnes. ;

In criticizing the bills'hefore you, I do not intend for one instant
to attack the purpose of their authors. The puipose is altogether ad-
mirable—to remove inhibifions to the free flow of news, to protect
the people’s right to know of crime and corruption and malfeasance
in pxhlic office, to see that the watehdogs are let out of their kermels,
I am as dedicatéd to these purposes as any Member of the Congress,

or any member of the })ress. simply doubt thai shield laws are a

proper meins vo obtain the desired end.

One_noye thought and I am done : While you are investigating this
general field, I believe your subcommittee could perform a better
service by leoking into the ominons growth of cowrt orders purporting
to impose a direct prior censorship or blackout on the press. T have:
in mind the incredible order entered by District Judge E. Gordon
- West in the case of Larry Dickinson and Gibbs Adams, reporters for
the M orning Adwvocate and State Times in Baton: Rouge. 1 have also
in mind the order laid down last week by a State judge, Judge Samunel
M. Bowe in Grant’s Pass, Oreg. Under pain of contempt, Judge Bawe
sought to prohibit the Grant’s Pass Courier and the local radio and
television stations “from reporting any“opinions or disclosures of

information in this case—a pending murder case—“which. are not”

matters of public record.” This indefensible and autocratic proce-
dure, in flagrant violation of first amendment rights, cannot be tol-
crated. In my own view, it represents a far greater danger, if left
unchecked, than the danger that stems from demands that a reporter
disclose his sources of information. ‘ L

Let me thank you for your courtesy, and invite ydur questions.

Senator ErviN. You have certainly given us 2 most eloquent, and
I thinlk wise, statement. : o

T think it is a great tragedy that the majority of the Supreme Court
didn’t follow the decision of the court of appeals in the Caldwell
case which expressly recognized that in this area you have-two inter-
ests of society involved : One, the interest of society in knowing what
is going on in the country, and also the interest of society in the
prosecutian of crime. .

Myr. Kmpatrick: Mr. Chairman, I think every working newspaper-

man of my acquaintance was kaenly disappointed at the decision in- :
Caldwell. Most of us, I think, expected to win that case; and it was

a bitter blow.

Senaior Erviy, I think the circuit court opinion was one of the
finest judicial opinions T have ever read.

Mr. Kurarrick. I didn’t see how it could be overthrowri.

Senator Erviy. I didn’t either. At that time I was adamnantly op-

posed to any shield law being devised by Congress because certainly
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I thought the men who draft~i the fivst amendment had better lin-
guistic skills than anybody T knew of in the Congress of the United
States at this time. ' .

Bnt, unfortunately, we did receive that decision.

Like you, I have the feeling that as time passes by, the Supreme
‘Court is going to get away from that decision one way or another
and go back to the cireuit court decision.

Mr. Kiuratrick. I believe it will have to happen, sir. The dissent-
ing opinion was so persuasive ; hat in the course of time, given another
set. of facts, it will be sustained—though basically I thought the Cald-
well Tacts were as good a set of facts as we could get.

Senator Ervin. I did, too. I thonght they were confused by the
Dranzburg case where thé newspaper reporter had personal knowl-
-edge of violation of the law. : '

I think you’ve given us the finest dissertation I have heard on the

. -question of absolutes. It is quite in harmony with thws spirit of the
closing words Justice Hand used in concluding his words in his fa-
mous Jecture to the Farvard Law Schoo!, He closed by enjoining the
law students “to take np arms agninst the theory of absolutes and to
give them no thought.”

This is a very—as your analysis of several of the bills shows—this
is & very difficult field in w: “*h to find an adequate phraseology.

Mr. Kivparrick. This is your problem, sir. If you start restricting
the class of “newsmen,” that you are abridging the freedom of the
pres you are supposed to protect. The difiiculty you get into there is
thiz: £ don’t think there is any way of restricting the class. If there is
going to.be a bill that is to be wide open; it must ap})ly to the people
who write for the so-called underground press as well as it applies to
-everybody else. —_ -

Senator Ervin. There is a rolleall vote in the Senate. We will get
back just as quick as we ez2n. I thank you, Mr. Kilpatrick, for your

- thoughtful and &loquent contribution. .

[ Short recess taken.] : ;

Mr. Basxm. Mr. Chairman, our last witness is Mr, Earl Caldwell,
ccrrespondent for the New York Times. :

Senator Ervin. I want to welcomeé you to the committee and express
our deép gratitude for your willingness to come here and give us the
benefit of your views in the area in which you have suffered a great
deal. I think from the result of your experiences you know much
about this, and I also want to apelogize for not being able to get to you
earlier today. ' : :

STATEMENT OF EARL CA7.UWELL, REPORTER, NEW YORK TIMES

Mr. Cavpwern. Mr, Chairman and members of the committee, I first
want.to thank you for this opportunity to be heard here today. During
the course of these proceedings you will also hear from many of my
colleagues elong with many publishing and broadcasting executives.
Many of them are in a better position than myself to discuss with you
the dangers that face the press in America at this time. So I should
like to make it clear from the start that my views are those that
come strictly from the vantage point of a working reporter. :

~
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I have given a great deal of thought as to what I shonld say. I have -
thounght of the warnings that I might sound. T have thought too of the
great American leaders that I might qiote in order to better make
these points. But somehow. Mr, Chairman, none of that seems appro-

‘priate. In recent weeks and months, from virtually every section of

the country, those warnings have been sounded again and again. And
as for those quotes that state so well the importon@e of a free press in
our society, yonu may have offered some of them. Sc I shall not waste
your time. I come here Mr. Chairman, to say, as many others surely
will, that the press needs your help. I come to tell you that the inter-
ference of Government is so great at this time that many of us are no.
longer able to do our work. :

Just about a year ago, on another cold February day, I was accom-
panied by an at.orney to Washington. Then, as now, we came seek-
ing protection, On; that trip of a year ago, we.went before the Su-

veme Court of the United States. We were confident then and firm
in our belief that we were asking nothing that was not guaranteed
in the Constitution. Unfortunatelb, the Court did not agree. And so

- we are here again. Today you are hearing from me. In another day,

I understand that you will hear from Prof. Anthony Amsterdam
of Stanford University, the attorney who represented me in the liti-

ation that went before the High Court. I will leave to Professor

msterdam the recominending of solutions because he is far better
equipped to handle that. But I should like to use the rest of my time
to tell you something of my experiences in attempting to report on
the activities of the Black Panther Party in the latter part of the
1960%s, and how interference by agents of the Federal Bureau of In-
vestigation and unreasonable demands by officials of the Justice De-
purtment brought my reporting to a halt, - o

During 1968, I made a number of trips to the west coast, primarily
to report on the Panthers. And by the spring of 169, the organiza-
tion had grown so large and was building so much influence—partic-

ularly among the youth—that I was regssigned by the New York

T'imes from New York to the newspaper’s San Francisco office. That
reassignment was not made because the 7%mes did not have competent
correspondents in San Francisco. In fact, the correspondents there at
the time, Lawrence Davies and Wallace Turner, were among the most
distinguished reporters in Amevica. But at that time, suspicions and

.fears among many segments of the black comimuity was.such that

white reporters were unableto gain access to effectively report on the
activities of militant black organizations. For me, being black was
certainly an advantage, bt that alone did not give ma, immediate -
access to the Panthers. It took months to build relationships and to
convince contacts that I was not an undercover agent, but that I was
simply & reporter whose only interest was in telling a story that had
not beentold because there wasnoonetotellit, - -

-In the summer of 1967, nearly 2 years before I went west to cover
the Panthers, I traveled the country. reporting and writing of the
riots that were sweeping black communities. I traveled with and wrote
a great deal about the men who emerged as the spokesmen of that
black discontent. And in the course of that, I moved through the black
neighborkeeds fcross the country, from Roxbury in Boston to the
south side of Chicago and Watts in Los- Angeles. Along the way, I .

‘ rE RS ' -
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Tound mauny blacks fed up with the system and angry and hitter about
a press whieh they felt had a history of treating them unfairly. Rut
despite those feelings and although they were reluctant, they were
still willing to talk with reporters anl to give them a chance to have
an up-close look at things as they were. I was able to file many, nany
‘stories on the people and the 1ife on the black side of those towns.
Those stories were not always displayed in the newsjaper as T might
have liked, but they were all there. Then came my work with the
Panthers and my encounters with the FBI and the Justice Depart-
ment, enconnters that finally led to my being held in contempt of court
when T refused to participate in secret meetings to discuss my sources
and information that they had given me.

My first meeting with the FFBI with regards to reporting on the
Black Panther Party came in September of 1968, after I had written
a’ ot as sizable cache of weapons that I had seen in an apartment
ceenpied by party members. 1 had just returned to New York when
agents called me at 7'he Témes and requested udditional information.
1 informed them that all of the information that T kad had been
published in Z'he Times. But they persisted. They even made an un-,
announced visit to the eity room in West 43d Street in midtown Man-
hattan and called me out into a reception area and blocked iny path
when I said again that there was no additional information, Finally,
T had to call out another reporter to free me from the agents. '

By the middle of 1969, my crédentials were sc established with the
Panthers that I was able to report freely on almest. every aspect of
their operation. I wrote of the breakfast programn they were operating
for black children and the polities'that were involved,long in:fore most
other reporters evén knew that it existed. I wrote with some detail
-of weapons they owned and later how they were beginning to attiract
wide supoprt-in various sections-of both the blacl and white com- .

“munities. I wrote too of their ideas of what the society should be—not -
just shallow pieces taken from brief interviews, but in-depth stories
that vrete drawn from hours and hours of sitting and watching and
listening. Listening not from a distance, but from inside their private

. -offices, oftices where weapons stood in corners and where sandbays
lined tho walls and huge metal plates covered the windows,

Of coarse, there were times when I came into confidential informa-
‘tion. But mostly, it was out front. I wrote my own stories and I was
accountable to only my editor. I tried as best I could to tell an honest
story of what the Black Panther Partv was all about and who was
involved at all levels. N .
~ In December of 1969, when there were numerous and 'often violent -
-confrontations between the police and the Panthers, I wrote a major
siece in which I tried to detail what was happening to the party ind
its ideas. The article pointed out that the Panthers themselves ..inde
no attenpt to mask their revolutionary doctrine and in the piece I
-quoted David Hilliard, then the party’s national chief of staff, as
saying that the Panthers advocated the very direct overthrow of the

_ Government by way of force and violence. A day after that story,

— - appeared in the N¥ew York Times, I had a call from the FBI and 1

.~ .again explained to them how delicate my relationship was and how

. improper it would be for me to even think of participating in'such a
O ccret meeting. But the agents would not accept that argument. They

IText Provided by e [
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Began to eall daily and those calls went throneh many weeks, T ere
was even an oceasion when bowas in another city on another assign.
moent that they eontaeted e at oy hotel, Of conrse, sl of this was o
coneerito e T fearcd then that 15y sonrees even suspeeted that the
werends were enling me that 1 wonld lase thent, ATter consaltations
with the Imrenn chiefo my phone ealls were sereened. Bnt to counter
that, the BT hned women enll md ask my whereabouts, This continned
threongh the for wine wonth, Januave, antil near the end of the
menth an agent told an employee at 7he 7imes San Franeiseo hurean
to inform me that they were not going to fool around any longer, than
il T ddied not cooperate with then that 1 wonld he i conet. That con-
versation took place.on Friday and the following Monday o subpenn
was issied for meto appear before o Federa]l Grand Juey in San
Franeiseo, The subpena not ouly denmnded my appearanee bt it
demanded that T hring along tave recordings, veeords of conversitions,
notehooks, nnd other documents covering a period of some 14 months,

Most of what happened o fter that i< histors row, a history in the
conrls known as the Coldwed] eage and one that has alveady led to
number of jommalists heing jailed.

As for myselfomy veporting on the Black Panther Party ended the
dav the first subpena was issued. Tt was not ended by The New York
Tiwes bt eather, it was endded by the Justice Departiment and solely,
1 believe, beenuse T refnzed to meet seeretly with agents of the F13
and disenss in private with them information that had come to me
theaner my hard-earned sourees,

Todav as a vreporter 1 keep no file<. T ro longer use a fape recorder
It il T hieve found sonree after sonree suspicicas that anvthing
told to me, a jornalist, will end up in the hands of some investigative
steeney, And T am not alone. Reporters aevoss the éonmtry had fold
me that they ere having stmilar experienees, -

A few weeks ngo, Mr. Chairman, T appeared before n Honse com-
mittee that has beeun to look into this sime issune, At that time T rend
a statement. prepared by mvself and Robert C. Mavoard, o distine
unighed editor at The Washinaton Post, We spoke then of hov difii-
enlt it was for a reporter to gain the confidence of 0 group such as the
Panthers and we asked the question: Given the rulings of the eourt,
wonld T or anv reporter now stand a chanee of learning what thev
were really a'l abont 2 ©TLardly™ was our conclusion, And we asked
another guestion: Can democraey afford sneh a eircumstanee? For
example, Mr. Chaivinan, i< there a Black Liberation Avmy? And if
there is, is its mission to kill policemen? Who are they and where are
thev 2 We may never know,

As T said in my testimony before the ITonse committee, the reason T
am here is to say. for whatever it may he worth, that the best ideal of
democraey as fulfilled in the first. amendinent needs yonr protection
more than ever before. Tt ten’t so that Yeir York Times veporters can
move freely, Mv. Chairman. Tt is so that ideas ean move freely among a
free people, so that we ean all make the judgments we must be able to
make if democracy is to remain a living ideal.

Senator Trvix. T think your statement and your experiences show
oue of the great values of the first amendment. The fivst amendhinent
established freedom of speech and freedom of the press so that people
might voice their discontent with the existing order of things and so
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that those in anthority could remedy things which needed to e reme-

died hefore there is any kind of a rovolution. In other words. if the
fiest minendment is obsorved and people have n feeling that theiv dis
contents will he attended to by those i anthority, there is no place for
violent revolution in this country.

But there are some people who are reluctant to expross their dis-
content. As yon found i yowr veporting from the black conmuniiies
in places like Watts and Chicago aud Roxbuey, these people were not
willing toexpress openly thon*dlsumtvnt Hutth(-\ were willing to con-
fidle their l(-(\mg.s to you aad you in turn were able to write newspaper
articles whieh hrought their discontents to the attention and knowledge
of the people who could do something about it. That is one of the great
prrposes | think of the fivst amendment, and it shows why o newsnuan
onght to be allowed to protect. confidentinl sourees of information.

\()\\ then. you have organizations like the Black Panthers and other
organizations of that kind in thi: sountry, and it is essential, it seems
tome. for society to know what the objec s and aims of these organiza-
tions are. They are not going to complain themselves, and the only
wiy that the country can find out what they ave thinking and preparing
foris throngh the ageney of reporters who have gained theiv confidenee
and by reason of that are able to know l-.\.utl\ what they are abont,

[ think that this is—vour papet and your experience is a wagnificent,
example—I hate to use the word “magnificent” in respeet to sieh an
unhappy experience—but. it is u-lt.unl\ a magniticent illustration of
one of the Tundamental parposes of the first: amendment,

There is no doubt that a reporter working in the avea in which yvou
work and especially one whe deals with a group such as the Black
Punthers is going to lose his sourees of informatiou, if he is required
to o hefore o arand jury or petty jury or investigative hady and
tusnl\ abont them. Fiven 1f hie is not required to testify after lie gets
there, the mere fact. that he is compelled to go, even thougly it may tin
out that. he reveals not hing about. his sources, must vaise their doubts,
\nll his sources of 1nfmm.mon are destroyed, aren’t they?

Mr, Carpwern, T am in complete agreement with what you say, Tt
n Il\(‘h no difference what information you have, That is why I think in
the Caldmell case the unfortunate thnw was the Government never
even atfempted to make any showing that T had any information
whatsoever that would be of any vahie to them. But they still insisted
that 1 oo before the grand jury, knowing full well that it wonld he
destrnctive on ny ability to continue to funetion as a reporter,

\(-n.llm' Ervix. T want to conmend the conrage vou displayed in
](‘0[).”‘((!/[”"‘ vourself by sticking np to what yoir eonceive to he the
othies of ¢ news gatherer,

I maintain the judges ought to have a wisdom as well as kaowledee,
I have been distressed by the willingness of jndges to try to punish
rews oatherers becanse thoy stuelk to their code of ethics.

We lmd a great old ]n(ltr(- down in my county when T fivst started
practicing law many yeurs ago when Pmlnlnhon was the law of the
land, lh(‘\' had eanght one of my clients vunning a little still—a 20-
eallon coppor still, They canght him redhanded. %0 when they came
to court the prosecutor told me the only thing I conld do was plead
him enilty and ask the ]nd«re to deal with ]nm as gently as possiblo,
In those days, the prosccuting attorneys were on the fee system and the
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more people convicted, the more compensation. We had a very enter-
prising prosecuting attorney. In any case he tried, he sought out three
or four other violations of law so he could indict three or four other
people for violations, The Jonger the court stayed in session the bigger
the docket grew. My client was Benton. The prosecutor called him
around to the witness stand and asked him where he got that still, and
Mr. Benton said, “I ain’t going to tell yon.” He was one of these moun-
taineers who had a Jot of courage like you displayed. He kept saying
*Where did you get that still,” and Benton kept saying “I ain’t going
” Finally the prosecuting attorney appeale(fto the judge to
make him tell and the judge said, “Well, Mr. Benton, when you said
vou weren't going to tell the prosecuting attorney where you got the
still, I assnme you meant yon would rather not tell him,” and he said,
“That is vight, judge, but I ain’t going to tell him nohow.”

Then the prosecuting attorney appealed to the judge to put Mr. Ben-
ton in jail until he told where he got his still, and I will never forget
what the judge said because it showed he had wisdom as well as
knowledge. He said, I think everybody needs a code of ethics to get
through this troublesome world, and he said, it appears that M.
Benton has devised himself such a code. According to his code of-
ethies, he thinks it is wrong for him to tell on somebody else. e said
it might not be as enlightened a code of ethics as yours or mine, but
I am not going to punish him. I am not going to send him to jail
because the greatest injury I can do to any man is to tear down the

«code of ethics by which he lives, even thongh I may not fully approve

of it. So the judge went ahead and gave him a sentence for the still,
but didn’t send him to jail for contempt of c(:;?

I have often thought about these judges sehding newsmen to jail
for not disclosing the source of information; if they could exercise a
little wisdom like this judge in North Carolina many, many years
ago, they would be better off.

Mr. Cavpwrrrn. I would agree with you. I would hope it wonld be
true. I would also add that it would be nice if it would be illegal for
judges to send newsmen to jail.

Senator Ervin. In other words, -Congress would have to pass laws

_because judges don’t exercise the wisdom they should.

Senator Gurney. Mr. Caldwell, I wonder if you could amplify a lit-
tle bit upon what happened after the subpena was issued and your

-~ communication was cut off with the Black Panthers. Could you tell

us what happened? -
Mr. Carowerr. The oviginal subpena was issued in February 1970. .
I think it was several months later before I talked with any member
of the Black Panther Party. At that time, they were aware of what
my position was and this matter was in the courts; it was covered by
the press. I am sure they respected and appreciated my position.
But I think that the problem was that no matter how they felt .
about me, that they then knew it was dangerous business in dealing
with newsmen and from the day the subpena was issued—and it was
some months later before T made various trips back to the party of-

" fice—I never again had the kind of freedom to roam around that I

had originally. I think that what changed all that was that they knew
dthen that the Justice Department or the FBI or whoever might be
investigating them would come to journalists to get information, I
don’t think it had ever occurred to them previously.
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Senator Guryzey. Did you seek any of them out after the subpena
wis issued and the problem was disclosed ¢

Mr. CarpweLL. No, I didn't. The subpena also required me to sort
of drop my work and become involved in trying to build a defense;
hoping to keep me out of jail. )

Senator GUrNEY. Did they offer information to you that time? Did
they come to you voluntarily and tell you stories and things?

Mr, Canpwenn, When I was covering them full time, I used to make
a point of cither calling them or going around to their oflice almost
daily. Hardly 2 or 3 days would go by when I didn’t have contact
with them, when I wasn't looking into some aspect of this operation.

Senator GurNey. Did you seck to do that after the subpena was
issued :

Mr. CapwiLL. As I say, there was one reason that I didu't do it
wus because I was too involved—as a matter of fact, I don’t think
L wrote any stories for the New York Z%mes or very few stories in the:
next several months because of that. Also their position from the
day my subpena was issued, their position, with regard to not just
wyself, but to all the press changed. I know that ABC trlevision in
New York had sent a crew out to California_that was about to do a
documentary and they did not let them proceed with that. There were
other reporters wanting to do stories too and they insisted that they.
bring in sworn statements from their employers and they made"
demands on them about things they would do with whatever informa-
tion they got. ’

Their attitude changed and also the relationship of veporters
changed and no one had the freedom, including myself. At that. point,
it wasn't so much their talking to me, because they had press con-
ferences and things and you could always talk to them. Many times
in covering organizations such as the one we are talking about lere,
it is the news they volunteered but rather it is being able to have the
access to get in close and the things you can pick up sometimes without
‘asking, being around and being able to observe up close.

_ Senator GurNEy. Rather than having meetings and social gather-
ings— : :

%;r. CarpweLL. Just being able to get into the insides of their offices
and engage them in conversations that were not at the press confer-
cnce level, where there was, for a. lack of a better word, I would
say—sometimes press confercnces get to be a showy kind of thing—
where you would get beyond that to serious kinds of conversations
to find out whether peopfe are sincere about what they are saying, if
they really have the ability to deliver and how they go about their
work and sometimes see who is doing the work, is the guy who is doing
the talking really the guy who is making the decisions. Sometimes
it may take 6 or 8 weeks to bring together one piece because it is all
the bits and pieces that you are able to pick up along the way that
enable you to do that.

I amsure today, had there been no subpenas, had the Supreme Court
ruled the other way last June, I don’t think I could go out in the .
street and say I wish the Black Liberation would come to me and auto- ™
watically they would and I would have access to everything they
are doing. But at least you might be able to dig around and pick up
individuals and look inside at some of the things,

03-474—78—7
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Senator Gurxey. Have you sought their confidence at any time
recently ? ' .

Mr. CawpwerL. Unfortunately, I was sort of out of action: for 2
years and in that time many of the pcople I had close relationships
with have been sent to jail, some of them went out of the country, some
weren’t around any more, having separated themselves from this or-
ganization. Also, the Black Panther Party of today is largely different
from the Black Panther Party of 1967, 68, and 69, their activitics—
yes, their activities ave different and I would say that they ave different.

Senator GurNEY. But your feeling is that it is still very difficult to
communicate with them ?

Mr. Carpwerr. It is not just with the Panthers. For example, sev-
eral weeks ago I was in San Diego and I was attempting to do some
stories about what it means to be black and be in the Navy at this
point. There are a lot of things that are happening that we can sce
the ending of theny, it may be a riot on the Kitty Hawk or sailors re-
fusing to go on hoard the Constellation. So the reporting is to try to
find out what canses these things.

But I found—and I was amazed becanse a lot of these fellows are very
young—that as I was talking with one fellow in the course of an inter-
view he said, “Didn’t I see your picture in Jez Magazine?” He asked
if it wasn’t something about giving information to the Government
about the Black Panthers. These fellows didn’t want to say too much
to me because they felt somone might come to me and I might have to
give the information. Befove, I could assure people that I am a news-
paper reporter and that is all I am, that is the only reason I am here
and the information you rive to me stays with me. I can’t make those
kinds of assurances now bocause my last experience was, as you know,
if you have the information, yon must give it to investigators and if you
don’t you go to jail. I have to respond differently. I can say to my
sources you can give the information to me if you want to, but you are
taking a chance because I can’t protect anything. There were a lot of
documents—documents still often come to newspaper reporters and I
don’t feel free to keep files and records and tape iecorders and many
other things that are absolutely necessary for effective journalism be-
rause of these kinds of materials being subpenaed. They ave now a lia-
hility. So the same kind of job isn't being done now and I would say
fwrther that if given the situation of 1967 that if we were at that point
today, that I would doubt that Z7%e 7'mes would have even assigned
me to the west coast because I don’t think I could have done any effec-
tive reporting at all. . . ‘

Senator-GurNEY. You inentioned something about the Black Libera-
tion Army or what wasit?

Mr. CarpweLL. It is near the end of the statement. T was referring
to a group—I say “group”—that should have quotes around it because
T don’t have the information whether they do or do not exist—bnt there
have been a number of recent shootings of policemen where the investi-
gators have said they were shot by people who claim t6 be meinbers of a
Black Liberation Army. What I am saying is I don’tikngw who these
people are'and I don’t know if they.exist. But if repértéFshad the kind
of freedom we thought they had bafore this past J ine, some good
reporters might be able to find out. They might be able to do a power-
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ful public service and this is just one of the areas where we are
woing to lose this. '

Senator Gurxey. I will agree. .

The question I was really asking is do you think there is any evidence
that there issuch a group ?

Mr. CavpwerL, I don’t know, but I weuld say that I-sincerely wve-
lieve that had the Court not ruled the way it did last June, that I wonlct
be able to answer you differently, but information has dried up. Even
within the industry, some people will want to deny that, but that is a
fact and if you ta]f(, and I would hope that you do, and I .am sure you
will, to reporters who are out in the streets and who are dealing with
people in the commnunities, they vill tell yon that there is a difference
now. There is a difference. It is remarkable. There was a fear and even
a suspicion of even among the black reporters, as well as white report-
ers, back in 1967, during the riots and things, but we could stand our
own ground and make serious arguments: “OK, you don’t have to
talk to us if you don't want to, but you can’t call me a cop because I
know what I am.” But now the way the court ruled, all the time I was
telling people that I wasn’t a cop, that I wasn’t an agent. I was in effect
misleading them.

Senator Gurxey. Thank you, My, Caldwell.

Senator Ervix, I just want to ask you a couple of questions. One is
this: '

Aren’t you aware of the fact that the FBI and other law enforce-
ment agencies have found that it is necessary for them to infiltrate
organizations in order to get any veal knowledge of the aims and
activities of those organizations?

Mr. CarpweLL. Yes, sir,

Senator Ervin. And so that is a recognition on the part of law
enforcement ofticers that it is necessary to get in the confidence of
someone on the inside in order to get any reliable information ?

Mr. CaubweLL, Yes, sir,

Senator Ervixn, And that is precisely what you did in yonr reporting
work in respect to the Black Panthers,

Mr. Catpwerr, Yes, sir.

Senator Ervin. You mentioned the Black Liberation Avrmy. T re-
member secing statements in the press regarding this group about the
time that this police officer was shot in New Orleans. Don’t you think
that the ability of either law enforcement officers infiltrating the group
or the ability of newsmen to get information about it has been very |
much handicapped, if not destroyed by the decision in your case?

Mr. CarbweLr, Absolutely, I would say absolutely.

Senator Ervin. I don’t know whether you have had any experience
in this field, but Mr. Kilpatrick who was here befove yon—he stepperd
aside on account of he was not feeling well—testified it was virtually
impossible for the public to ascertain whether there is corruption on
the inside of the Government unless a newsman had access to inside
information and had an inside informant who was assured that his
identity would not be made public. -

Mr. CarpwrrL, I am in complete agreement with him. I heard his
statemnent and I told him that I was in complete agreement.

Senator Ervin. But it scems to me to be a very justifiable statement
because I know from my experience and observation that most all
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of the evidence of corruption in Government has come from news
gathering who won the confidence of people on the inside who knew
that these wrong things were being done.

Mr. CarowerL. Right. .

Senator Iinvix. And who would never have said anything if they
hau thought they were going to be exposed.

Mr. Canwern. That is absolutely true.

Senator Ervin, I want to thank you for making a most convincing
statement concerning exactly what happens to confidential sources of
a newsiman when he 1s given no protection by the courts.

“Mr. Catpwer. Thank you.

Senator Erviy, You made a fine statenient.

Mu. Cawpwer, Thank you.

Senator Ervin. The subcommittee will recess to 10 o'clock in the
morning and then meet in the caucns room of the Russell Senate Office
Building. ' '

[Whercupon, at 4:20 p.m., the meeting was recessed to rveconvene
thie following morning at 10 o’clock.]



NEWSMEN'S PRIVILEGE HEARINGS

WEDNESDAY, FEBRUARY 21, 1973

U.S. Sexarte,
Svncodnrrrree ox Consrirvrionan Riciers,
Coanrrres oN rie Jubictany,
. Washington, .00,

The subcommittee met, pursnant to notiee, at 10:05 a.m., in roomn 318, -
the Russell Senate Office Building, Senator Sam J. Ervin, Jr. (chair-
man) presiding, '

Present : Senators Frvin, Tunney, and Gurney.

Also present: Lawrence M, Baskir, chief counsel and staff divector;
Britt. Snider, counsel,

Senator Exvin, The subcommittee will come to order and eounscl
will call the first witness. _ .

Mr, Basxir, Mr, Chairman, our first witness this morning is Senator
Richard S. Sehweiker, B T

Sendtor Frvin. The subcommittee is delighted to have you present,
and we appreciate your tuking the time to come and give us the benefit
of your views in respect to a very iinportant question.

STATEMENT OF HON. RICHARD S. SCHWEIKER, A U.S. SENATOR
FROM THE STATE OF PENNSYLVANIA

Senator Sciwriker, Thank you very mucl, Mr. Chairman,

[ appreciate this opportunity to appear on w critieal bill to protect
the sonrees and confidences of news reporters.

I very much appreciate making this statement for the record. hut 1
wonld like to summnarize a few points, it I may.

Senator Fervix, That will be satisfactory to the subeonmittee. Let
the recovd show that the entire statement will he printed in full in the
hody of the record after your oral testimony., '

Senator Scuwenier. Thank you. .

My personul shock over the recent sight of veporters being led to
jail for refusal to disclose news confidences led me to make drafting
of w strong newsmen's protection hill one of my first legislative initia-
tives of this Congress. My bill, S. 86, the “Protection of News Sonrces
and News Information Act of 1973,” was introduced on Jannarvy 4, the
first day of the new Congress.

Whatever specifie language is finally adopted by this subcommittece,
I feel deeply that news protection legislation shonld reflect four impor-
tant. principles: i _

(1) The news media mnst be protected from-being utilized in any
way us agents of the Government, :

(2) The strongest possible Federal law must be enacted quickly to
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lay to rest any possible doubt of the ability and right of newsmen to
protect confidences obtained in their news gathering.
(3) Freedom of the press guarantees of the first amendment ninst

“be reaflivmed as the basic foundation of our form of government, en-

titled to paramount protection. : »

(4) Congress must fill the statutor§ gap alluded to by the T.S.
Supreme Court last year when it rejected an inherent constitutional
newsman's privilege but speetfically referred to the power of Congress
to enact a statutory newsman’s privilege. _

My Dbill addresses itself particnlarly to the danger of the media
being pressed into service as an investigative arm of the Government
through subpenas. My bill provides for an absolute privilege against
any foreed disclosure of confidential news soiirees, or igformation, by
any investigative body, such as grand juries, governmental agencies,
or even Congress. Under no circumstances should we dilute the in-
dependent role of the media by requiring the use of media sonrees
and information by investigating officials. The media must he free
to develop sourees and information, and must be able to insure con-
fidentiality to sources who otherwise would remain silent. It is ivonic
that Government has no problem allowing the identity of police in-
formers to remain scevet, for fear of “drying up” police information,
but refuses to apply this same principle to the media.

Iven though the use of governmental subp na power is generally
fimited to investigative reporting situations, we must not forget that
the right and duty of the media to protect sources and confidential
information should apply to all reporting situations. Without as-
surances from newsmen that any confidences can be maintained, many
persons will no longer provide valuable information to the media,
on many subjects, for fear of reprisals, unwanted pnblicity, loss of
jobs, or other public interference with their-families and their private
lives. Once again the public’s basie right to know is the loser. - -

Onr entire governmental system, however, is made up of checks
and balances. In weighing newsmen’s privilege legislation, we must
not lose sight of another constitutional amendment—tlhe sixth amend-
ment right to a faiv trial. The historie right of the public to “cvery-
man'’s testimony” must be evaluated, and is often cited as a principal
reason for a qualified rather than an absolute newsman’s privilege.

Once again, in my bill, I have recommended that consideration of
any less than absolute privilege be -confined to the actual trial of a
specific case, after investigative work has been done. This insures that
the news media can never be used for governmental “fishing expedi-
tions.” :

In addition, I feel standards must be set by Congress to limit any
required testimony of newsmen to only a narrow set of circumnstances.
And only when an overriding national interest is involved and not
when newsmen have knowledge of a crime and they are the only ones
who can shed light on this crime.

Tt can be dangerous for Congress to be too specific in outlining con-
ditions that must be applied by the courts, and thus the language of
a qualified privilege may have to be general. But the statutory lan-
gnage and legislative history combined shonld show congressional
intent to seek a nearly absolute newsman’s privilege, with exceptions
being permissible only under relatively unique circumstances.
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Inny bill, a key condition before any testimony could be reqnired
is “a compelling and overriding national interest in the information.”
This type of language, coupled with requirements of (1) clearly
evidenced relevance of the information sought, and (2) no alternative
means to obtain the information, can provide a buffer to protect na-
tional interests. But the coprts will be on notice that only rare and
unnsnal eircumstances \\'ozﬂd justify the use of these conditions.

T addition, a heavy burden of proof must rest totally on the govern-

mental body seeking news information in the rare case when a court

-should even consider such a “clear and compelling™ national interest

to e at stake. ) .
My bill was Timited to Federal bodies, ITowever, I want to indieate

~my support for enactment of newsmien's privilege legislation at the

National and State levels, It it is constitutionally permissible for Con-
gress to impose such requirements on the States, T will support in-
clusion of States in onv legislation. TTowever, if we cannot legislate
for the States, T hope our legislation will be strong enongh to be a
model for the States to follow suit, .

In conclusion, T nust confess I was surprised last year to discover
that the freedom of the press of the first amendment did not provide
protection Trom diselosure of news sonrces and information. I had
assumed these freedoms were protected.

Two court opinions indicate the challenge ahead of us. Associate
Justice White in the Zrenzbury case denying the basic constitutional
news 1pl-o.tuc('iml privilege Inst summer said we had the power to
provide a statutory privilege. In a snbsequent case, a Second Civeuit
Court of Appeals judge wrote. “It suflices to state that Federal law on
the question of compelled disclosure by journalists of their confi-
dential sources is at best ambiguous.” It is our duty to clear np that
ambignity—on the side of the first amendment, and a vigorous, strong

“freedlom of the press.

T thank you, Mr. Chairman. ’

Senator ExviN. Do yon recommend that the same rule apply to
congressional committees as would apply to the courts?

Senator Scrowrikzr. Yes, I think that is true.

If we set » standard we can’t have a double standard, and we should
protect them with Congress the same way we protect them with the
courts. : ' , _

Senator Enrvix. I just wonder as a pragmatic matter if it is as ensy
to get a bill through that applies to Congress as it applies to the court.

Senator Scirwrrker. I think you are right. ‘ .

It might also be diflicult, however, to have it upheld as constitutional
by the courts if we didn’t do it that way. .

Senator Ervix. Well, T would think that we might presciibe rules
of evidence for the courts without prescribing rules of evidence for
‘he Congress. _ '

Idon’t think the constitutional question would be very serious. That
is just an offhand opinion,

Now, you favor an absolute privilege or do you favor——

Senator Scuwemixr. I divide the issue into two parts: In any grand
jury proceeding, in any agency proceeding, in any congressional pro-
ceeding, the privilege is absolute. When you get & specific district or
cirenit Federal comt or Supreme Court sitnation, then it is not abso-
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Tute but very limited. First the et mnst judge that a nevwsman'z
material is relevant to a specifie erime.

No. 2, it must he the only information that sheds light, They ean't
aet that information frem anether source:

And No. 3. an overriding national interest must he involved.

So only i those three conenrrent eirenmstances ocenr, ean a judge
decide that an-absolute privilege must be waived. Tt must he a posi-
tive decision hy a judge that those three civenmstances appear that T
feel ran give us a halanee between the first and sixth amendments to
protect the national interest,

Senator Ervin. T think yvon have to sort of halance the two interests
of cociety. Your bill undertakes to do that.

As the Cirenit Conrt so well pointed ont in the Caldwell case that
the soriety has two interests involved : one is the interest of socicty in
the prosecution of erime and the other is the interest of society in
gecuring for the people the fullest opportunity of knowing what is
coing on in this conntry. T thonght the Civeuit Court in the Caldirell
case halanced those two interests in an extremely wise manner and
coneluded in that ease. that Caldwell should not be compelled to o
before the grand jury.

Tnfortunatelv. the Supreme Court didn't follow that very wise
opinion of the Civenit Court. and that isthe quandary we are trying to
face in these hearings, '

Do you have any questions?

Senator Grrxry. No. T want to eommmend the Senator for shedding
Tight on this important snbhjeet.

Senater Scuwerwer. Thank yon very mmch.

Senator Ervix, Thank yon very much, and vonr fnll statement will
be nrinted in the vecord. -

[The full statement. of Senator Schweike: follows:]

T'REPARED STATEMENT OF Sexator Rioirarp 8. SCcnHWEIRKER oy 8, A6, T
T'ROIECTION OF NEWS SOURCES AND INFORVATION Act or 1073

My personal shack over the recent sight of reporters heing led to jail for ro-
fnzal to disclose news confidences Jed me to make drafting of a strong news-
man's pratection bill' one of my first: legislative initiatives of this Congress, My.
hill, 8. 36, the “Trotection of News Rources and News Information Act of 1973,
was introdneed on Jannary 4, the fivst day of the new Congress.

Whatever specific langnage is finally adopted by fhis snbeommittee, T feel
deenly that news profection legislation should vefleet fonr hinportant principles:

(1} The news media must be protected from being utilized in any way as
agents of the government. - r

{2y The strongest possible federal law must be enacted quickly to Iny to rest
any possihle doubt of the ability and right of newsmen to protect confidences
ghfained in their news gatheving, |

t3) Freedom of the press guarantees of the First Amendment must he ve-
affirmed as the basie fonndation of our form of government, entitled to para-
monnt nroteciion. .

(41 Congress mnst fill’ the statutory gap alluded to by the U8, SRupreme
Conrt last year when it rejected an inherent Constitntionai newsman's privilege
hut specifieally referred to the power of Comgress to enact a statutory news-
man's privilege.

My hill addresses itself partienlarly to the danger of the media leing passed
into service as an investigative arm of the government throngh subpoenag, My
hill provides for an absolute privilege against any forced dizelosuve of confi-
dential news sonrces, or information. hy any investigative body, sneh as grand
juries. governmental agencies, ar even Congress, Under no ciremmnstances shonld
we dilate the independent role of the media by requiring the nse of media
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<onrees and information by iuvesiigating ofiicials, The media mnst he froe 1o
tevelop sources mdd inforniition, and must be able to insare confldentiulity
Lo sonrees who oftherwise would vematin silent, It is ivronie that governneat hias
no prnhlom allowing the identity of pelice informers to remain secret, for fear
of “drying up” police information, but refusesx to apply this same prineiple
to the media.

Iiven though the use of gov ernmental snhpoena power is generally Hwmited to
investigative reporting sitnations, we must not forget that the right and duaty of
the media to projecet sourees and confidential information should apply to ali
repon ing situations: Without assnrances Promn newsmen that eny econfidences

can be mainfained, many persons will no longer provide valuable information

to the media. on many subjeets, for fear of reprisals. unwanted publicity, loss
o jobx, or other pieblie interference with their families and their private lives,
Onee again the public’s baxie right to know is the loser.

Omr entire govermmental systen, however, ix nude np of checks and balanees,
In weighing newsmen's privilege legislation, we must not lose sight of anotlier
constitutional amendment—the Sixth .\nwnﬂnmut right to a fair trinl. The his-
torie right of the public to “everymun's testimony™” nust. be evaluated. and is
urn-u cited ax a principle roason for a qualified rather than an absohite news-
'y pn\lle"e

Onee again, in my bill, 1 have recommended that eonsideration of any less
1han nhsulnte privilege he confined to the actual trial of a specifie case. affer
investigative work has been done. This isures that the news medin can never
Lie nsed for governmental “tishing expeditions,”

hr addition, I feod standards mnst be set by Congress to lmit any, regnired
festimony of newsmen to only a narrow set of circomstances, It ¢an be danger-
ous for Congress to be ton specific in ontlining conditions that mnxt be applied
Ly the courts, and thns the language of a qualified privilege .may have o he
weneral, But the statutory language and legisiative history combined should
show congressional intent to seek a nearly absolute newsmen's privilege, with
exceplions heing permissible only under relatively uniqne circumstances,

Tn my hill, a key condition before any testimony conld be reqnired is “a com-
pelling and overriding mitional interest in the information.” This type of lan-
enage, conpled with roquirements of (1) clearly evidenced relevance of the infor-
nation songht, and (2) no alternative means fto obtain the information. cau
provide a buifer to proteet national intevests., Dut the conrts will bhe on notice
that mly rare and unusnat circnimstances wonld justity the use of these condi-
tions, Tn addition, a heavy burden of prnot’ innst rest totally on the govern-
mental hody seeking news information in the rare ease when a court shonld
oven congider sneh a “clear and compelling” naiional interest to be at stake,

My bill was limited fo federal hodies. Ifowever, T want-to indicate my support
fur enactment of newsmen’s privilege legislation at the national and state levels.
Ir it is Constitntionally permiszible for Congress to impose such regnirements
on the States, I will support inclusion of States in onv legislation, However, if
we cannot legislate for the States, I hope onr legislation will Le strong on(ml.h
10 be a model for the States to follow suit.

In concinsion, T mnst confess I was surprised last year h) discover that the
frecdom of the press of the First Amendment did not provide protection from
disclosure of news sonrces and information, I had assumed these freedoms were
protected. )

Twa conrt opinions indicate the challenge ahead of ns. Associnte Justice
White in the Branzburg case denying the basic constitntional news protection.
privilege last smnmer said we had the power fo provide a statnfory privilege.
Tu i snbsequent case. a 2nd Circuit Court of Appeals indge wrote, “Tt snffices
to state that federal law on the question of compelled disclosnre by jomrnalists
of their confidential sources is at best ambignons.” Tt is our duty to clear np that
ambignity—on the side of the First"Amendment. and a vigorous, strong freedom
of the press.

Senator Tn RVIN, The next scheduled witness is Senator Eagleton, 1
inderstand he is on the way to the committee room. so T ivill wait juse
a few minutes to call him.

Senntor I want to thank you F01 coming before the 'suhconmnttoo
and giving us the henefit of your thoughts on this very important issue.
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STATEMENT OF HON. THOMAS F. EAGLETON, A U.S. SENATOR FROM
i THE STATE OF MISSOURI

Senator Eagrerox. Thank youn, Mr. Chairman, and I appreciate
your indulgence in my brief tardiness. . _

Mr, Chairman, T weleonte this opportunity to testily hefore the Sab-
committee on Constitutional Rights on the free press, T want to express
my appreciation to you and the other members of the subcommittee
for your leadership in this cffort to determine whether we need a
“newsman’s privilege™ law and, if so, what kind of privilege woull
best serve the public interest.

My own view is that we do need such a law, althouch T believe that
the popular “newsman’s privilege” label is inappropriate.

In preparing the News Source Protection Act (5. §70), my bill, my
primary concern has not been the protection of newsmen, but rather
the protection of a fice flow of information as guaranteed by the first
amendiment. To the extent that information is available to the public
only from sources who insist upon anonymity and protection of back-
erowd information given in confidence, protection of a free flow of
mformation necessarily means protection of these news sources.

I frankly do not believe that potential news sources will be reassured
by a privilege which is riddled with loopholes and exceptions,.which
applies in one forum or juvisdiction but not another, or which is so
complicated as to be incomprehensible.

I therefore support a simply drawn, absolute privilege protecting
only confidential sources and which would apply in both State and
Federal forums. :

The privilege set out in scction 2 of my bill differs somewhat both
from the absolute privilogc defined in Senator Cranston’s bill (8. 138)
and from the qualified privileges included in other bills pending before
the subcommittee.

The News Source Protection Act sets forth an absolute privilege
against compulsory testimony or production of documents by a news-
man where the information sought relates to the identity of confiden-
tial sources or to any information given to the newsman in confidence,
The key is confidentiality. The privilege does not extend to all infor-
mation which comes to a person in his capacity as a newsman, as it
does under the Cranston bill, but rather to confidential source identity
and confidential information only. '

Nor does the privilege in my bill proteet against compulsory dis-
closnre of information which comes to a newsman in his private eapac-
ity. If the information sought “relates exclusively to matters uncon-
nected with” the newsman’s gathering, compiling, or disseminating of
news, he may be compelled to testify or to produce documents on the
same basis as any other private citizen.

- A second important feature of the News Source Protection Act is the
procedural safeguards set forth in sections 4 and 5. These safeguards
are intended to put an end to the use of subpenas as tools of harassment.
agamst newsmen—a phenomenon not nncommon in recent years—hy
providing a mechanism for determining hefore the issnance of a sub-
pena whether the information being songht is privileged.

The bill reqnires a full hearing on the record, with the newsman
given 8. opportunity to be heard and a right of appeal, before the
snbpena may be issued. The burden is on the party seeking the subpena
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to show that the information is unprivileged. If the information is
found to be privileged, the snbpena may not be issued.

The decision as to whether or not a subpena may be issued agninsi
a newsman may be made only by a judge or other specitied person of
high autherity. The bill thereby precludes the issuance of subpenas
on the whim of individual proseentors, bureaucratic underlings. or---
with all due respect to the talented statl in this room--by legislative
conmittee staff, .

A third distinetion between my bill and others before the subcom-
mittee is the distinction drawn between circumstances under which a
newsman may he compelled to testify in an ongoing civil or criminal
trial and the circumstances under which he may be compelled to testify
before a grand jury, legislative committee, or executive agency.

Proceedings before trial courts differ in at least two basic wavs
from proceedings before other governmental forums: First, testimony
at a trial is strietly cirenmsceribed by rules of evidence which provide
that extraneous, irrelevant, immaterial information is not acceptable
to the conrt. Connsel for both sides ave compelled to stick to the point,
with little or no opportunity to “fish” for whatever the newsman may
know. By contrast, proceedings. before grand juries, investigntive nnd
legislative committees and the like are not.subject to strict evidentiary
controls and often do become “fishing expeditions.” -

Second, -trial conrts depend upon cumnlative evidenee, with cach
bit of evidence tied to the next bit until a cogent case has been made.
It is not nnusnal for a single person—quite possibly a newsnn—to
have the precise bit of evidence necessary to make the case for the
proscention or the defense. In the other fornms however, cummnlative
evidence is not essential to their functioning. .

In none of these fornms may a newsman be compelled to testify as
to privileged—that is, confidential—information; that privilege as
to confidential information is absolute. ITowever, a newsman may be
compelled to testify as to nonconfidential information gathered in the
course of his work at an actual criminal or civil trinl where the infor-
mation is ‘material to the-inquiry and where equivalent information
is not available from another source. T concede that my so-called
“equivalent information™ test is debatable.

Thus, where a newsman is on the beat and happens to see a eriminal
act heing committed, he may be compelled to testify or produce photo-
graphs at the trial of the acensed, if he is the only sonrce of that
information. ITowever, if he witnessed the erime in the context of a
contfidential relationship with lis sonrce—as did both reporters Cald-
well and Branzburg—he could not be compelled to testify. By way
of contrast, the Cranston bill precludes compelled testimony as to all -
information gathered in the conrse of the newsman’s work:; under
that bill, he could not be compelled to testify as an eyowitness in either
ease, . :

Where the information is sought by grand juries, congressional
committees. or other fornms with a high potential for “fishing expe-
ditions.” the bill imposes a stricter rule. These fornms mav comnpel
testitnony from a newsman only when it does not relate to his work.
"The mere appearance of a newsman behind the closed door of a grand
jury session is enough to chill sources. And it is important to keep
opportunities for “fishing” in the newsmen’s minds and files to an

ahsolute minimum.
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Thus, My, Chairman. my bill has a double entting edge, The first
edge is the distinetion between the kinds of information gathered hy
a newsntan in the course of his work—confidential and nonconfiden-
til—and between information gathered as a newsman and that coming
to the newsman in his private eapacity. The greatest protection is
afforded confidential information; no protection is afforded infor-
mation which is not related to the newsman’s work,

With respect to the middle ground of information. that gathered
in the conrse of a newsman’s work but not in a confidential setting,

usecongd eutting edge applies. Here, a distinction is drawn among
the forums which may try to get this information. My bill makes it
available to the forum which is the most likely to have u real need for
it and is least likely to harass the press by fishing for extrancous
materials—namely. the courts.

While this particular formulation may not be precisely the one
the subcommittee prefers, I do think it contains procédural safegnards
which should be considered for purposes of discussion and debate.

If you will permit me. Mr. Chairian, I would like to touch briefly
on a few additional points.

First. T know that youn are not inclined to preempt the States in
the area of sonrce protection. However, I want to add my voice to
those who have already expressed the view that under hoth the com-
meree clause and the 14th amendiment, Congress does have the au-
thority to pass such a Jaw. News flow knows no State houndaries;
stories now travel by almost instant transmission from the smallest
town to cities acrnss the country. Many newspapers and broadeast
outlets have interstate circulation. I have no doubt that the comnerce
clause would give us the necessary authority to legislate for the States
in' this area. ' :

Next with respect to the 14th amendment, I believe it would be
within the authority of Congress to find that the privilege'is an
essential part of newsgathering activity, a finding which the Supreme
Cowrt did not. make in its case last year. Newsgathering is protected
under the first amendment, and if the newsman’s privilege is an essen- -
tial elenient of that function, it, too, could come under the umbrella
of the first amendment—and be applied to the States through the
14th amendment and its enacting clevse. Thus, it is my view that
Congress can makea finding of fact that the protection of confidential
news sources is necessary to enhance the first amendment and.to make
such finding binding on the States through the 14th amendment.

Finally, I now direct attention to the uestion of libel as it wonld
relate to the possible required disclosure of confidential sources. See.
6(a) of my bill deals with this question, but I must say it deals with
it inadequately and that section must be redraftoed.

It is my belief that a libel or slander action should not be avail-
able as a vehicle to pry open confidential sourees. On the introduction
of my bill, T was.asked by a reporter: '

Well, if your bill immunizes confidential sources in a libel action, won't this
run the risk that a journalist might greatly harin an individual by writing a

bogus article based on spurious confidential sources?
The blunt answer, Mr. Chairman, is that, yes, an innocent person
may be harmed. Human reporters writing about human beings will
@ mmit human errors. This simply is a price which has to be paid

Aruitoxt provided by Eic:
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in order to see that the first amendment gnarantee of a free press is
not compromised, : '

Mr, . Chairman, I know of the deep reverence you have for the
Constitntion. I too share that reverence. :

[ have a particular reverence for the 1st and 14th amendients.
I feel that even if other portions of the Constitution were altered,
if we protected the sanctity of the 1st and 14th nmendments the basic
structure of American liberty would be preserved. Therefore, some
individnals may well have to pay the price of being the target of
erroneous journalism. I repeat, this is a price which simply has to
be paid in order not to jeopardize the free flow of news.

On the question of libel, I cite for the record the cases of New York
Times vo Sullivan, 376 1S, 254 (1964) 0 St Awrent v Thompson, 5H0
U8, 727 (1968) ; and Cervantes v. Times fne., 16+ F. 20 987 (1972),

© cert. den. U.S. (1973).

The Cervantes ease is interesting in that the plaintiff in a libel ac-
tion sought to discover the names of Life's confidential sources and
the court of appeals ruled that Life was not required to divulge them.

My, Chairman, T refer yon at this point to the memorandum in
likel faw submitted yesterday by Senator Mondale. T think it is an
excellent niemo. : .

Again, Mr. Chairman, I commend you and the members of the
subcommittee for your eflorts in this avea. T am hopeful that we can
pass a reasonable, effective privilege bill in this session, .

Senator Ervix. You have made a very significant contribution to
our study. You have some ideas which are quite original and I don’t
helieve are found in any other hill. "

I think we agree that this problem lias heen made very acnte by
the practice of nsing grand jury laws, not as a judieial branch of the
Government but as an information gathering branch of the Govern-
ment. That is particularly true in respect to Federal courts.

Senator Eacrerox. Yes, indeed.

Senator Ervin. We still have in my State a grand Jury system
whereby no one isallowed in the rooms but the witnesses.

Senator Eaarrrox, Flow about the prosecutor?

Senator Lrvix, Prosecutor is not allowed either.,

Senator Eacrrrox. As & prosecutor I was allowed in the grand
jury room. '

Senator Ervin. That is likely to happen where t' 2 prosecutor is
there.

Senator Eacrrrox, T was required to step out when they voted an
indictment, but I only stayed 30 seconds away from the door because
they only voted the ones [ wanted and always returned no true hill
when I'said that is what T wanted them to do.

Senator ‘Ervin, The grand jury is a judicial body which stands
between the citizen and the Governmeut, and for that reason I have
never favored the prosecutor being there while the grand jury is taking
the testimony. ' o

Senator Eacrrvox. But T think North Carolina is probably in the
minority. : :

I think in a number of states the prosecutor stays in the full de-
Tiberations right up to the voting on the document,

Senator Ervrx. Yes. In fact, I thiuk the grand jury system has

1

@
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become perverted into an agency to gather information for the
prosecntion. - :

Senator Eacreron, Absolntely, and that is why I differentiate in this
bill in terms of nonconfidential information gathered by a newsman as
a reporter between compelling him to testify as a conrt of record vis-
a-vis compelling him to testify before a grand jury or legislative
comniittee.

Senator Ervix, T remember when Justice Powell’s confirmation was
passed on by the Jundiciary Committee, he was asked whether he ap-
proved the practice which has grown up in the Federal courts m
recent years of sending even suspects before the grand jury in the hope
that they wonld fail to invoke the fifth amendment and ineriminate
themselves. Justice Powell said that lie didn’t know that that practice
existed. that he had done civil law and had very little experience in the
criminal law, But he said he thought that practice was “right
unfriendly.”

Senator Facueroy, Right nnfriendly, to say the least.

Senator Irviy. As yon point out. there is danger in a congressional
committee, and there is danger in a grand jury of embarking npon a
“fishing expedition.” This is a sitnation which, as you point out so
well, does not exist in the trial courts where you have a judge to rule
according to established rules of evidence and fisluing is not allowed.
Evevything hasto be velevant to the issues, '

Senator Eacriron. Corvect.

Senator Ervix, And T think that is a very valuable distinetion be-
tween the two tyvpes af tribunals. :

Your bill is based upon the theory that the privilege shonld only
exist in respect to trinl courts, at least, where the information received
by the newsman is received in the exercise of his occupation and is
received in confidence.

Senator Eacreron. If the information received is confidential, it is
absolutely protected under my bill, but then there is the gray area
in the middle and I use this hypothetical:

Assume a peace march a* the Washington Monument. Assume a
reporter goes out there to cover it and he is there as a newsman, He
secs an assault take place, an attack of a police officer. He could be com-
pelled to testify as to what he saw in a court of law, but conld not be
compelled to testify as to what he observed either before 2 grand jury
investigative committee or the Federal Trade Commission, if they
were to be involved by some extraneons concept. But if a reporter
walking down the street on his Innch hour sces a woman stabbed on
the corner, he is not on an assignment, he has to testify as to that the
same as aty other citizen. _

Theve are really three arcas of testimony: confidential sources and
information either observed or heard which are absolutely protected,
eyewitness things on newsman’s beat, to which he may have to testify
in court; and information coming to him as John Q. Citizen to which
he has to testify in front of a grand jury, court, what have you, He
is not inmnnized by the fact that he carriers a reporter’s badge.

Senator Ervin. I want to commend you on the approach you take
to the question. '

Senator EagLeroN. The one area in which you and I strongly dis-
agree is whether this bill can be made applicable to States. I think
it is indispensable this bill cover both Federal and State forums.
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If we were to have a Federal bill only and await the 50 States to
devise different kinds of privilege laws, I don’t think that the Federal
alone will accomplish much.

I don’t think the newsmen in talking to a source says, “I have got
to see what State you are in—Montana: I can protect your confidence
under the Ervin Federal law, but Montana doesn’t have a state-law,
so I can’t protect you completely.” .

Senator Ervin. Well, I am not irretrievably wedded to the idea
that the states be exclnded. I do recognize that news knows no bound-
ary lines. We have the greatest news gathering and disseminating
agencies in the world, and they broadcast with no boundary lines.
"The same thing applies to our newspapers.

You have a novel approach in that you provide for a determination
of whether the subpena should be issued, s}mll_ be made before the sub-
pena issues. It is an obvious fact that where a newsman who has had
confidential sources of information goes before the grand jury, those
sonreces don’t know what he says in the grand jury room and conse-
quently they are not going to tell him or any other newsman any-
thing in the future.

Senator Eacrreron. Exactly.

Senator Gurney. Well, I want to echo the chairman’s eomments on
the bill. It is qnite unusual and a lot different from the others pre-
sented, and I think a much more realistic approach to this whole
problem.

Could you shed any more light on how you would determine con-
fidentiality in the hearing before the subpena is to be issued ¢

Senator Eacreron. Well, that is a diflicult question, but that has
to be coped with.

"In this hearing before the subpena is issned, the newsman who
wants to challenge the subpena would get on the stand and would be
asked, “What is your source ?”

He would say 1t is a confidential source.

Now you are pretty much stuck with the unqualified word of the
. newsman himself, because if you probe too much further and say:
“Ts the source 40 years of age or older, male or female, white or black,
et cetera,” if you try to probe too much in ferreting out what his
source is, you will expose the souree.

Let us take my Washington Monument situation. Suppose a news-
man gets on the stand and says: “I don’t want to testify. I was at
the Washington Monument and I was there on a confidential tip.”
The prosecutor, if he is the subpenaing force, will say; “Wait a
minute, I am not requiring information about any confidential tip. I
am inquiring of you as to what you saw as a witness, not based on
any confidential tip you received to go out there, but what you saw.
Did you see the attack of (licer Jones¢”

Then I think the newsman, under my bill, would be compelled to
testify in the court of law as an eyewitness because what he saw was
not in confidential circumstances. _

Now, take Branzburg and Caldwell. One was a confidant of the
Black Panthers and the other witnessed a hashish processing opera-
tion. Each of them was invited in, one by a Panther group to see what
was going on, and the other by a hashish operator to sec what was

going on there. . L. \
Q ink that is privileged. That is confidential information as he
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was taken tliere under a confidential cloak. and he wrote a story about
how he saw hashish being made and so forth, .

T think that is protected. G

Senator Guexky. Let us go hack to the (wlldwell ease, Mr. Cald-
well testified before us yesterday, and he told us he was engaged in
i serier of investigative reporting events to accumulate all the infor-
matioii he conld on the Black Panthers,

Let us assnme he is on that trail. e writes a storv. Mavhe some
Black Panther doesn’t think this stoy is very acceurate, So this Black
Pantlier says to a newsman he knows, “Tt didn’t happen that way:
it happened this way.”

Tlus other newsman, not really engaged in investigating the Black
Panthers at all, is 2 friend of this Black Panther. Snppose that were
a relevant pieee of information involving a eriminal action. Under
your bill could xnu subpena this second newsman to get that informa-
tion?

Senator Ecreron. Now wait a minute, ITas the gonree of the second
newsnman come forward and volunteered his information?

Senator Gurxey. That's vight,

Senator Eacrzrox. Then the veil of confidentiality, to abuse an ald
law sehool term. has been pierced, and then so far as the second ro-
porter is concerned, there i1s nothing he ean plead insofar as confi-
dentiality.

s to the first reporter, he still is not affected as to the confidential-
ity of his sonree as to what another reporter or another person docs.

Senator Grexey, T wonld agree with that, too,

Let me ask you a question—you mentioned libel. very briefly, Sen-
ator Eagleton. and 1. of conrse, understand that if yon are going to
nse fishing expeditions and penetrate confidentinlity to substantiate a
libel case, then confidentiality goes by the board. I understand that,
and that is not what the question is directed to.

T am jnst interested in yonr general feeling abont New York Times
v. Nullivan, which seems to me has completely destroyed any libel
redress that un aggrieved party might have becanse, of course, as you
know, you have to prove malice; and yon cannat prove malice without
getting inside the man’s mind.

Senator Eacrirox. If I had heen sitting in the Supreme Clonrt in
1964, T wonld have dissented. Frankly, since I think they base that
decision on the first amendment guarantee, I don’t think there is
anything that can be done legislatively. I don't think you can redefine
“malice” in legislation any more than we can legislatively charge what
thev held on abortion 3 weeks ago.

That opinion can be dealt with by constitutional amendment, hut
not. legislative—— - .

Senator Guryey. I would agree with you: if I had been on the
Court, I would have dissented too. I am not sure what really can he
done abont it legislatively.

Let me pose this question : If you think it is advisable for Congress
to pass a shield law, then if it were possible to devise a constitutional
legislative approach to overturning New York Times v. Sullivan.
do vou think t]mt would be advisable forustodo?

Senator EacrLeroN. Senator, I just question yonr hypothesis. You
say if it were possible to devise a constitutionally vigble legislative
approach. I don’t think you can.

ERIC
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I am being fooded with—T have almost S.000 letters on abortion,
What I am writing back to them is the only remedy available is a
constitutional amendment and constitutional ainendinents overturning
Supreme Conrt decisions just don’t come ahont.

Senator Gurxey. Youwmay he vight.

Thanlk you.

Senator Tesxey. M, Chaivman, I would like to commend Senator
Tagleton on an outstanding statement and a very intevestiig approach
to the problems involved in this complex area. -

I have some questions with respect to vour sipproach, Senator

agleton.

Nome witnesses have said that if there ave any qualifications at all
to the abselnte privilege that this is going to mean that the privilege
itself wonld he velatively meaningless argning theve wonld he an en-
cropcelmtent nupon that exemption of gqnalification aver a period of vears
to the point that there just will not be any privilege at all after a
period of time. :

We have heand testimony to that effeet, mayhe not going guite as
far as 1 snggested, but some persons have argned that it is an all-or-
nothing proposition. that they want either an absolute privilege o
none.

Now, with respect to your statemerit, you indicated that in the first
instance the test is whether or not the inforination gathered by the
newsmen is confidential or nonconfidential,

If it is confidential, there is no way that the newsman can be ques-
tioned about it, and the second test is whether or not be gathered the
information in his working capacity or in a private capacity.

As I understand it, that if a newsman gathers information in a pri-
vate capacity, he could be required to testify hefore the grand jury?

Senator EacrLrrox. Private citizen capacitv—where he is not. on as-
signment—Ilie is a eyewitness to an intersection collision and the guy is
indicated for neghgent manslanghter. and he just happened to see
this guy go carveening through this red light and hit this woman with
seven kids,

He would have to testify.

Senator TrNNey. As I understand it, those questions, will he resolved
in the first instance by a judge when a prosecutor tries to get a sub-
pena, The prosecutor cannot issue a subpena. The grand jury cannot
issue a subpena. It is only the judge who can issne a subpena.

Senator Eacrerox, Yes, that's vight,

Senator Tuxyey. Beeanse somebody is going to have to make the

- decision as to whether the requested material is confidential or non-

confidential or private or not private?

Senator Eiarerox, Newsmen might not. challenge the subpena. I
think most newsien, in fact I can’c think of one—I know some bizarre
newsmen, but even the most bizarre, if hie were a witness on the corner
at this intersection, and he saw this lovely lady and seven children anni-
hilated by a drunk driver going through a red light, and he was asked
to testify in court, there 1s not a newsman I know of who wonldn’t
willingly testify as to what he saw.,

Senator TonNey. I understand that most newsmen wonld want to
testify under those circumstances.

But let us say we got one that didn’t like human beings, and he
was recalcitrant, and he decided he wasn’t going to testify.,
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Senator ISacreron. Then he can challenge the issue of the subpena.

Senator Tux~EY. I want to understand the procedure. As I under- .
stand it, the prosecutor can’t issue a subpena. They have to go to a
judge first?

Senator EacrLerox. Yes, that's right.

Senator Tuxxey. And as I understand it, the purpose of that is to
make it very diffienlt for subpenas to be issued?

Senator Eacrrron. To try to dampen frivolous subpenas and to—

Senator Tux~ry. For instance, it is my understanding that maybe
as many as & hundred or two hundred subpenas were issued in the
past couple of years hy Federal prosecutors against newsmen, and one
of the things that your bill would do would he to create obstacles that
a U.S. attorney or grand jury or a state prosecutor would have to
overcome before they conld be issned ?

Senator EacLrrox. Right.

Senator Tuxxey. And then once the judge made a decision and he
let us say, decided that this was information gaihered by a veporter
in hiis private capacity, then the reporter would be required to go he-
fore a grand jury ?

Senator FacLeTox. He could appeal that decision, by the way.

Senator Tux~ey. He conld appeal that decision ?

Senator Facrerox. He could appeal that determination, yes,

Senator Texxey, What wounld he he required to tell the judge he-
fove the judge made his decision ?

Senator Eacrerox. ‘The prosecutor would, to take a hypothetical—
the prosecutor wonld put on evidence, I guess, by the arresting police
officer investigating the case, that reporter Jones was at this intersee-
tion and reporter Jones saw this ear come through at 80 miles an hour
and demolished the other car. Reporter Jones gets on the stand and
says, “Judge, I don’t like conrts very much. I am a reporter, and I
don’t like testifying very much.”

“Were you there as a newsman #”

“No, I was on my lunch hour.”

“Did you have any confidential information 1"

“No, I was just walking down the street on my lunch hour.”

Then I think the court makes it very obvious he is there in his
private capacity, and he is compelled to testify. :

Senator TuN~EY. Let us say it is a closer case and let us say that
the reporter says, “I was where I was as a result of a confidential
communication, and the only reason I was here was because of the
confidential communication.”

And the judge said, “Well, T would like you to describe the facts.”

Senator FacrLeroN. You mean he got a confidential tip to be at the
intersection ¢

Senator TunnEeY. No, a closer case.

" Senator Eacreron. Branzburg?

Senator TuNNEy. Yes, Branzburg.

Senator EacrLeToN. Branzburg is protected.

Senator Ton~EY. And the judge would have to take the newsman’s
word on that ? - .

Senator Eacrerox. Correct, there is no. way you can im?eanh his
credibility, and as I said, in answer to Senator Gurney, if you the
prosccutor to ferret out about who the confidential source is, you are
destroying the kind of protection we are trying to create,
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Senator Tesyey, The interesting thing about your legislation inso-
lar as T am concerned is that it makes it a grent deal move diflienlt to
get wsubpenn, T think that that would tand to damypen the enthusinsm
of some prosecutors to try to get & nes<nan before the court or hefore
a ernndd Jury in order perhaps to harass them,

Senator Bacrerox Right.

Senator Tuxsey. It is n very interesting approach and I commend
yoron it,

Senator Kacrrrox. Thank yoi, Senator,

Senator Knviy, | want to speak a good word for the Sullivan eave,
When the case was fiist Inded down it was so interesting that 1 hinve
studied it and was taught about the law, too,

I was shoeked. But T think it is a wise decision, At the heart of it.
1 thinl, is the old saying of Tarry Truman of your State, who =aid
H1F von ean’tstand the heat, get ont of the kitehen.™

The first amendinent contemplates that there shonld be the fullest
and freest diseussion of the qualifieations of candidates Tor public of-
fice, and the Selliran case, as T construe ity has this effect. T agree with
yvour that you can’t change that decision by legislation hecause (he
Court rests squarely on its interpretation of the first amendment.

Senator Faarizron. Correet.

Senator Frvix, That decision said in effect that in order forr an
occupant ol public office or candidate for public office to recover
damage for libel, hie would have to show that not. only the article was
Talse, but also that its publication was prompted by actual malice
which the court in effect says is either publishing with knowledae of
its Talsity or with reckless disregnrd of whether it is true or false.

Senator Eacrerovw, A very diflicnlt test.

Senator Frvix, Tt is very difficult under that decision for any man
who is o candidate for public oflice or the occupant of a publie office.
It has also heen extended to a public figure to recover damage for
libel, and T don’t know but itiswell that it is that way.

But any other rule, it seems to me, wonld chill the willingness of
the press or of individuals as far as oral conversations are concerned
to discuss all the reasons why you should support or not support a
particular eandidate.

I think that the good, the ultimate good it does to the public is
outweighing the unfortunate results it has on the individuals
concerned. : . )

Senator EacrLrron. You make a very compelling argument. T can’t
disagree strongly with what you ave saying. I have a slight bias
against the case, but there is a good deal in what yon say.

Senator Ervix. I agree with yow on the abortion case. T got as many
letters. :

T just write back and I say I think the Supreme Court stuck its nose
in an area that is none-of its business.

Senator IiacLrron. Ixactly. But this is constitutionally sanctified.

Senator Gurxry, One final small detail here.

Of course, one of the things that all of ns arc interested in is speedy
criminal trials. In fact, I was cosponsor of the bill of onr Chairman
here which will provide for speedy trials. That bill provides for trial
within 60 days, as [ recall.

Senator Iiacrrrox. What's the trial on in 60 days; the trial on the
subpena? ‘
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Senantor Gersey, Wello this is w bill whivh has genoval application
i ovder to speed up the process of eriminad ot and unburden our
dockets, This is mnother il

My gquestion isc it we are going to have preliminney henrings on
subpenas uned then appeals, is there anything in vourhill that wonld
speed np this process?

Seuntor Facrerox, Bodon't think there ise but T would eertainly
staind for an expedited appeal within a Hdted time frame, ot celera,
aned pxpedite it up the doeket, )

I intend the proceeding to be as Senator Tanney has pointed out,
bt Tdon't think it. wonld he dilatory.

Senator Ghexey, That is corveet, T think we do have to provide for
spoedy trial of the person fo whom the newsnan's supposed informa-
tion relates,

Thank vou.

Senator Eevix. Just one observation.

It is well established that there are waxs to prove whether a thing
is eonfidentinl,

As amntter of fuet, the Government prozcentors used to object to
any effort. on the purt of defendant’s canusel to ferret out the
confidential sources of information on which they started an the trinl
that Ted to the progeention. So your bill just savs in effect that what. is
smice for the legal goose should be sance for the legal cander that
the eonfidentinl sources of the newsman will be protected just like the
contfidential soutces of information received by the law enforcement
oflicers,

Senator Eacrnerox. Quite common. as the Chairman notes, in nar-
cotivs eases hefore a seavelr warrant is issned on a motion to quash,
the state would then put on evidence of a police oflicer that, ves, he
songht o warrant to go to a certain house at a certain time to seek
certain goods beeanse he got it on relinble information of a relinble
informant. is the langnage we used to get the police officers to usc. since
we helped conch them.,

There is confidentinlity in eriniinal enses per =e. and nareotivs enses,
partientariy.

Senator Ervin. Tf the sonrces were not confidentisl, the proseeution
would not.Be trying to find out what they were,

Senator BagrLrrox. Very true.

Senator Eevix, Thank vou very much.

You have given a most, illuminating exposition of the question.

Mr. Baswm, Mr. Chairiman, onr next two witnesses are Mr, Brit
{[m'ne, writer, and Mr.\Joel M. Gora, of the American Civil Liberties

fnion. :

STATEMENT OF JOEL M. GORA, AMERICAN CIVIL LIBERTIES
UNION, ACCOMPANIED BY BRIT HUME, WRITER

Mr. Gora. Senator Ervin, my name is Joel Gora, T am staff counsel
of the American Civil Liberties Union, with me today is Brit [Tume,
a working jowrnalist, who, on the basis of his experience, will present
l.n‘l’m'mnt.ion to the committee abont the processes employed by
jornudists, ) )

We have both prepared statements that we have submitted, and we
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hope those statements will Ieonade paet of the record of these pao.
cecdings,

Fach of ns will neise o few briel comments and then we will I
eld and delighted to nnswer guestions,

Senator Frvis, The written statements whieh yon submitted 1o the
subeomittee: will be printed in Tull in the hody of the Record .
medintely alter vonroral testimony.,

MecGopa Thunk vore Senator,

Three vears ngo. when these issues first received public attention,
S ovears aeo this month, perhaps even this week, the VCLLU, heeane
imvolved i this question. AU that time we urged two prinsey pro.
positions. tivst, that the primarey Tunetion of the press is to gather in.
formation and inform the eitizenry, and second. that the menibers
of the press ean’t disclarge that funetion anless they are able in
some signiticant ways to proteet their sourees and information,

Happily, the first premize has hecome axiomatie, and no matter what
osition von take on this issue, evervone startz ont with the understand-
thg that the first amendment ix there not for the henefit of journalists,
not to protect theny, bat so that the publie will be fully informed,

The seeond proposition, that in order to do that, journalists vequire
protection for sonrees and information, is what these heavings are all
abont.

The Supreme Court majority, a narrow majority, concluded that
sueh protection was not required.

In my written statement 1 have suggested reasons why we think
that conclusion. was wrong. But most importantly I think the Court
was simply insensitive to the news gathering process.

These hearvings are remedying that defeet hy hearing testimony from
working joinrnalists and hearing their deseriptions of how the process
works.

Lot me, if T might, jnst re<pond to what T understand to be zome of
the questions that arve concerning the committee,

Fivst, the question of whether there is a need for legislation, I think
that iz fairly elear. Sinee the Supreme Conrt's decizion in June. there
have been a number of reporters who face jail, and a number of e
porters who have been thrown in jail,

Many of those episodes have been doenmented in o magazine article
by Mr. Thane in the New York Times Magazine of December 17, 1973,
and with the Senators” permission. L would like this article to he made
part of onr presentation, as well,

Senator Feviz, TE voiean furnish the snbeommittee with a copy of
the article, we will put the article in the reeord.

[The article referred to is printed in the appendix.]

Mr. Gona. I think the most tronblesome thing about these subpenas
is the kinds of stories that the journalists who arve facing incarceration
and punishment have been covering. There have been stories abont cor-
ruption, abont conditions in various institutions, penal, hospitals.
juvenile, hospitals, and so forth. These reports have been developing
information that makes it possible for the publie to be better informed.

The kind of jowrnalists who require statutory protection or judicial
protections are the best jowrnalists we have, the ones who illumi-
nate the issues of our day.

T think there is no doubt that legislation is needed, Senators.
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Moreover, such protection should reach beyond Federal proceedings.
I think there is congressional power to do that. Senator Eagleton has
referred to the premises of that power. _

'The other issue is whether it is desirable to exercise that power. 1
think that it probably is. Many of the journalists who have been
subpenaed were in states where there was supposedly State pro-
tective legislation, A strong Federal statute will remedy much of that
problem. .

If there is only Federal protection in Federal processing, then
in those states that don’t have comparable State provisions you wiil
have a version of the old silver platter doetrine. 1t the Federnl prose-
cutor can’t ask the reported questions, he calls the reporters by sub-
pena. '

It used to come np in terms of the admission of evidence into the
Federal or state proceedings. ,

1 think it is a real problem whicl: argues for protection in all forms
of proceeding, Federal and State. ‘

Finally, if the bill does cover state proceedings it shonld make clear
that where there is a state Jaw that goes further, that gives more pro-
tection, then that law is not preempted by the Federal statute.

'The other issue that the committce is wondering about is who should
be covered. '

Victor Navasky, an investigating reporter, has suggested that au-
thors of nonfiction books should be covered since they are simply
slow journalists. The process is the same, the investigative process,
whether ecnlminating in a daily newspaper column, article in a maga-
zine or a nonfiction book, and it is that %)l'ocess which must be pro-
tected. Similarly, we would hope that the bills that define who a
newsman is don’t restrict it so narrowly that only the traditional
establishment press is protected.

There are two other points that I would like to make. In terms of
the mechanisms for invoking this protection, I agree with Senator
Tunney's observations that simply making it burdensome for whoever
wants to subpena a reporter to do so wiﬁ accomplish much of what
we are here to urge you to do. Burdensome in terms of the showing
that must be made and burdensome in terms of requiring a court order
before any kind of disclosure can be required. I think that alone would
perhaps eliminate the majority of subpenas now issued. It is a very
casunal thing to issue a subpena if it could not be done ex parte, they
would not be so frivelously 1ssued. '

Finally, the most difficult question and certainly the one that has
provoked the most controversy, is what kind of protection should he
afforded. T don’t know whether the matter can be stated as simply as
whether the privilege can be absolute or qualified. In a seuse even an
absolute bill which requires that the information to be protected must
be obtained in the course of functioning as a journalist is really a
qualified hill. But everyone accepts that. Those absolute bills have a
qualification, but the qualification isn’t germane to the issue. As T
understand it. when we are talking ahout qualifving a refusal to pro-
vide information we are talking about a showing or finding that a
particular interest is more important than the system of nessgather-
ing and the free flow of information to the public. T can think of verv
few instances which are that important. T know that Senator Ervin
is concerned with reporters who ave aware of information about erimi-
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nalaetivity, but some of the best investigative reporting we have comes
as o result of reporters being given access to that information. 1 thinlk
the tradeoll' is worth it. I think that having that information dissemi-
nited to the public so that the political processes can be informed in
most instances is more important than incarcerating a particulav
criminal.

Let me give you an example. It is my understanding that Vews-
day, out on Long Island, is running a series of articles describing and
tracing the importation of hevoin from poppyticlds in ‘Turkey all the
way to addiets in New York City and describing events all the way
along the line. Now a prosecutor would think that that reporter can
be ealled in and could provide information which could brealk this
entire smuggling rving. But I think it is far more important that the
10 million people in the New York metropolitan area and everyone else
be able to have an awareness of how the criminal activity works,
whether there is complicity by foreign governments and so forth.
I thinlk the tradeofl, sacrificing the right to get the veporter’s informa-
tion in order to increase the flow of information is worth it.

Let me mention one possible exception. It this subconmmittee is
going to recommend a bill that lists exceptions, whether they he in
terms of categories of crimes or in terms of the level of compelling
interests, I thinleeertainly there nmst be an exeeption for.the eriminal
defendantin a felony case, when the reporter has highly exculpatory
information, T think that exception is necessary, beenuse in that. situa-
tion you have o clash hetween two sets of constitutional values, those
protected by the first amendment and the defendant assevting his
specific textual right in the sixth amendment for compulsory process
to obtain witnesses. T think in that situation the defendant’s vights
might prevail, but I would circumseribe that situation very care-
fully. I don’t thinlk it is quite the same when the need for information
is merely premised on the public’s vight to every man’s evidence, But
when the defendant asks for it, depending on the sixth amendment
specifically, then I think in that-clash of values perhaps the first
amendment, interests ean be overwhelmed. '

Myr. TToam. Mr. Chairinan, I had written my statement with the
intent, of reading it into the record, and unless it will slow things
up too much T would like to go ahead and do that. It is the only
statement that I have. .

I am grateful for the opportunity to be heard here today. The
innmediate purpose of the legislation before this subcommittee, as I see
it, is to mend the damage done to freedom of the press by the refusal
of the Supreme Court to accept the ided that the first amendment
should protect the press’ confidential sonrces of information from
identification in grand jury testimony by reporters. There ave already
numerons examnples of the chilling effect \\'lllich this decision has had
both on the press and on its sources of information. I cited some in the
article I wrote for the New York I'imes Magazine on this subject.
Other reporters have turned up other examples. The fact that these
examples have surfaced at all is an ‘indication of how pervasive is
the impact of the court’s ruling. For journalists do not normally
find out abont the stories they don’t get. For every visible case of a
story that got awuy because of a reluctant source or a cantious reporter
or editor, there must be many others of which we are not aware. As
great. a problem as grand -jury testimony has been for the press, T
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would lope this subcommniittee wounld he willing to consider the issue
of newsmen's privilege in a loger context. As T shall try to demon-
strate. grand juries could ultimately prove to be a lesser threat to the
cottfidentiality of reporter’s courees compared to the threat posed
by nnother form of compnlzory testimony.

Before going further. T want to say for the vecord that T favor an
absolnte privilege for newsmen to protect their sources. T helieve
it shonld apply-to the states as well as Federal jurisdictions, T ree-
ornize, however, that there is probably only the slinimest Tikelihiooil
that snel absolute legislation conld he enacted. And one of the excep-
fions which seems most likely to be ineluded in a newsmen's shield
law is one which wonld remove the shiceld in cases where jonrnalists nre
sued forlibel. Yet this is an issue that seems largely to have heen passed
over in the dizenssion of shield legislation so far, Because I have had
personal experience with this question,. T would like to foens my
testimony on it. T believe that if reporters ave left without protaction
for their sonrees in libel suits, such suits conld hecome a far more
dangerous device for the harassment intimidation of the press and its
sources than grand juries conld ever be. The reason is that grand juries
ean only be convened hy eertain designated officials while anyone at all
can file a libel suit,

The first fact which must be understood in dealing with this question
is that there isn't much left of civil libel as we once knew it in this
country. In a series of decisions dating from the pivotal New York
Times v, Sullivan ease in 1964, the Supreme Conrt has drastically
narrowed the eircamstances under which a newsworthy individual
may collect libel damages. The Conrt has held that unless the plain-
tifl can show that the libel was published with knowledge of its falsity

“or in reckless disregard of whether it was or not. the first amendment

protects the defendant. At first the Court applied this awesome stand-
ard of proof only to persons deemed to he public figures. More re-
cently, however, in the eelebrated case of Rosenbloom v. M etromedia,
it has broadened its applieation to include #all discussion and com-
munication involving matters of public or general interest, without
regard to whether the persons involved are. famous or anonymons.”
The Conrt has also made elear that its idea of vockless disregard of
the truth means, “There must he sufficient evidence to permit the
conclusion that the defendant in fact entertained serious conbts as
to the trath of his publieation.” (8% Amant v. Thompson)

Suel a standard of proof, applicable to virtually anyone mentioned
N a news story. broadeast or artiele. would seem to make winning a
libel snit. against the news media exceedingly diffienlt. There ave many
who' feel that the Court went too far in these decisions and left the
individnal defenseless against the worst excesses of the press. That
s an understandable viewpoint. Bnt it scems to me that the Conrt
ncted wisely and in harmony with the purpese of the first anmendment.
The ideéa that seems to underlie these decisions is that. in a demoeratic
society, where freedom of speech and of the press are both eherished
and neecessary to the proper funetion of Government. the law mnst
encourage. not discourage the publieation of even the most damaging
kind of information abont pnblic issues. The kind of information that
injures reputations and brings libel suits is often the kind most
essential to the public’s understanding of the workings of Government.
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Such information. of course, is the hardest of all to get and thos
whose pursue it face far greater obstacles than their colleagues tn the
press who cover fives or attend news confevences, The possibility of
error is greater. The Court has held that because the press is often
the onldy possible source of this vital information. it mnst be protocred
inits pursiit of it so long as it acts i good faith,

Until the New York Times v. Sullivon case 9 years ago. the prospect
of a libel suit was a powerful deterrent to investigative reporting,
Suits were mare frequent then and even when the defendants wepe
clearly right. they were often a long and expensive process, Fven now,
T have found to my dismay, somne clements of the media still shy away
from hard-hitting reporting not so mueh out of fear of losing a bl
suit but out of fear of being sued. Nevertheless, investigative journal-
i=n1 i recent vears has been increasingly available. The major maga-
zines are mueh more receptive to it than they once were. Some pub-
lientions, such as the Weshington Monthly. carry several investign-
five picees in nearly every issuc. Before its demise last year—a demise
that was not brought on by the weight of any libel judmments—Life
published a stunning sevies of reports dealing with political corruption
and nuderworld activity. Book pnblishers, which formerly shied away
from such journalism beeause of its visks, are now eager to publish
investigative work, I think it is beyond question that the \weriean
publie has had the opportunity to learn many things about Govern-
ment, business, labor, and other major institutions which it would

not. have had absent the protection for journalists afforded by the

Supreme Conrt rulings I have mentioned.

This brightening picture has now been serivusly clouded by the
questions of whether reporters must reveal their sources when sued for
libel. T think I can best illustrate this isstie by recounting the civeum- -
stances of a suit in which I am personally involved. One of my major
undertakings in the past several years has been an investigation of the
United Mine Warkers of Ameriea. My book on the union, *Death aud
the Mines,” was published last yeais One of the mildest stories T wrote
about the union appeared at the end of Jack Anderson’s coliunn more
than 2 years ago, 'The item, one paragraph long. raised questions about
a burglary at union headquarters. Bdward Carev.a union oflictal. sued
e, Jack Anderson and the Washington LPost. which carried the
column, for a total of $9 million. The suit was filed the very day the
story appeared and he was so cager to take my testimony that he suc-
ceeded n getting a conrt order for nie to appear for a deposition 2 days
later, The order turned out to be invalid because T had not been served
with the papers at the time, but it illustrates what I believe was his
haste not to make his case as much as to learn the identity of my
sonrces. Eventually, his lawyer did take my deposition.

I was aslked to name the source of the part of the story to which
Carey objected. It was a sentence that said that he and the sinee de-
feated union President Tony Boyle had been seen earrying documents
out of Boyle's office before Carey reported the buvglary. My informa-
tion had come from an inside source. Tony Boylr's administration had
compiled a record for corruption and tyranny perhaps unmatched
in the history of the American labor movement. Joseph Yablonski,
the man who challenged Boyle fov the union presidency in 1969, was
Jater found inudered in his bedroom along with his wife and danghter.
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The trail of indictments—and convictions—in the murders has stead-
ily climbed the Jadder of the Boyle regime. It is difficult to imagine
circnmstances where by determination to protect my sources wonld
be greater. So I refused to name them. Plaintiff Cavey then songht
an order to compel me to name them. His argument, ironically, was
grounded squarely on The New York Times v. Sullivan doctrine.
How, he argued, could he prove that I had been reckless or willfully .
inacenrate if he was not permitted to know where I got my informa-
‘tion? He had a point, and the trial judge agreed with him and ordered
" me to identiFy-my sources. That order is now on appeal. If I lose and
still refuse to name my souvee, I could be held in contempt of court
or have a defanlt judgment in Carey’s favor entered against me, or
both. If I name the source, the suit will end because there is no
evidence that I acted recklessly or with knowledge the story was false.
Indeed, I believed firmly it was true and still do. Carey has made no
showing that my identification of my sources will lead to evidence of
the kind required to win the suit. All he has done is file the papers,
deny the truth of the story and demand to know where I got it. It does
not take mueh imagination to see what might happen if such procedure
were upheld. Since the Supreme Court has seemingly left the issue of
newsmen'’s privilege up to Congress, I think it is quite likely the court
might uphold the compulsorvy identification of news sources in libel
snits if Congress specifically vefused to make its shield law applicabla
in this area.

Now theve is a plausible point on the other side of this issue. If news-
men had absolute protection against identifying their sources, they
could effectively vitiate what is left of the libel laws by hiding behind
anonymous sources whenever sued. Nevertheless, I think that the bene-
fits of an absolute shield law would, on balance, still greatly outweigh
the disadvantages. I recognize, however, that many Members of Con-
gress would not agree with me. I would hope that they, seeing the
merit on both sides, might seek a middle course. I think there is such
a conrse. It was charted by the Eighth U.S. Circuit Court of Appeals
in a libel suit involving Life magazine and Mayor Alfonso Cervantes
of St. Louis. Briefly stated, here 1s what happened. Life published an
investigative article in May 1970, charging that the Mayor had main-
" tained what is called “business and personal ties” to the underworld.
Mayor Cervantes sued for libel and focused his complaint on four
paragraphs in the article which he said were both false and defama-
tory to him. The veporter who did the story was asked in a deposition
to name the source of those four paragraphs. He acknowledged that
most of the story. including the disputed portion, had come from
souvces inside the FBI but e refused to name them. The Mayor made
a motion to compel the testimony. Life vesponded with a motion for
summary judgment which argued that the merc effort expended in
getting the story was suflicient to bring down the curtain of protection
afforded by 7he Times v. Sullivan and succeeding cases. The trial
judge ignored the motion to compel testimony and granted Life its
motion for summary judgment. Mayor Cervantes appealed. The Fed-
eral Circuit Court of Appeals upheld tlie trial jndge. In so doing, the
conrt set forth a standavd which it said plaintiffs in libel suits against
the news media must mect before gaining access to confidential news
souxces.
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The court said, and this is crucial, thet

to compel a newsman to breach a confidential relationship merely because a libel
suit had been filed against him would seem inevitably to lead to an excessive
restraint on the scope of legitimate news gathering activity.

It also said that;

to routinely grant motions seeking compulsory disclosnre of anonymous news
sources without fivst inquiring into the substance of a libel allegation would
utterly emasculate the fundamental principles that underlay the line of cascs
artienlating the constitutional restrictions to be engragted upon the enforcement
of State libel laws.

Therefore, the conrt held that there must be what it ealled a “concrete
demonstration that the identity of defense news sources will lead to
persuasive evidence” of willful or reckless evvor befove a libel plaintift
can gain acess to confidential sourees,

Now this seems to me to be eminently sensible and in keeping with
the spirit and intent of Z'%e New Y ork Times v. Sullivan and the suc-
ceeding decisions. It such a standard were niaversally established, the
filing of frivolous libel suits would not be made attractive—as it is
now—Dby the prospect of learning the identity of reporters’ informants.
At the same time, however, in extreme cases—the kind of cases en-
visioned, I think, by 7'he Z7mes v. Sultivan doctrine—the door is left
open to the identity of news sonrees when needed by a clearly wronged
plaintitt to make his case.

"~ If this subcommittee does not see fit to allow newsmen an absolute
privilege to prot&et their sources, I strongly urge that it consider writ-
g into law the same test for libel snits set fortl by the Eighth Cir-
cuit Couvt of Appeals in the Cervantes case. For if some protection for
news sources in libel eases is not forthcoming, the libel suit will again
hecome a powerful instrument in the suppression of a free flow of
information to the public. _

It occurred to me as I sat here this morning remembering that a
year ago at this time I wa's testifying before all of you Senators as
part of the full Judiciary Committee on the ITT affair, to mention how
that whole episode came about, as it seemed to me. The central focus
of the hearings for much of the time was the so-called Dita Beard
memorandnm which created a great sensation, but I can show you it
was not the Dita Beard memorandum which cansed hearings on Klein-
dienst’s confirmation. It was the unpublicized meetings with Felix
Rohatyn, the director, which led to the settlement of that antitrust case.

At the time that I was following up on the original story that I did
for Jack Anderson’s column for that memo, I had occasion to talk to
a highly regarded ITT official. He was reluctant to discuss the subject
with me but he was willing to do so once I assured him, and this was
all prior to the Caldwell decision, this was about a year ago at this -
time, that his name would never come out and there was no need for
him to worry about the confidentiality of onr relationship, and it was
he that told me first that these meetings had been held. It was the first
knowledge I had had of it. I was able to proceed to contact M.
Rohatyn with pretty good knowledge of what had happened and he
was able to eonfirin that they had occurred. :

At the time that the story broke, Mr, Xleindienst chose and Rohatyn
chose to come before the Judiciary Committee and to plead their case
there. But let us suppose that they had taken one or another of some of
Q
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the other options that might have been open to some of the people in
that position. Mr. Kleindienst conld have convened a grand ]un to
mvestigate the $400,000 alleged contribution to the Repuh]u-m Con-
vention. I could havemvestnrated that. Nobody knew whether it was
from ITT official or Government oflicial or whom that T ot my first
tip. It would have certainly opened the door to the identification of
that source, the prmishment. of that sonrce with ITT, if still with 1TT,
or by the Government had the person still been involved with the
Governnent.,

Another option would have been to file a libe] snit against me and
to seek the 1({011t1t3 of my source in that way and ther eby seck fo (10~e
off the lead.

So T think that is the case that all of vou are quite familiar \Vlth
which illustrates just exactly the kinds ‘of things that can happen
when the daoor is wide open fo reporter sonrees, I know you perhaps.
Senator Gurney, might feel that the ITT hearings were long and
drawn out and per haps unnecessary, but I have no Jonbt that vou feel
it was probably good and the facts came out and were tlmrou«rhlv ex-
plored and the ])nbho learned it and T feel the kind of (‘hl]]l]l" effect
from the result of having a doov wide open to newsmen sourees could
have prevented that story as’it has in others.

Senator Ervix, Youn have given us a most illuminating statemnent
fmm the benefit of your pommm] experiences in this field. "

T wonld take it that yon agree fully with what Mr. Kilpatrick said
vesterday—that corruption “exists not only in government, but in
business. in labor or any kind of big organization.

Mr. Hewme. It is a major institution. _

Senator Krvix, That the only practical way by which tho pnblic

an get. information of corruption either in government, or in business.
or in labor. or any other activity which bears so nuch on the intejests
of the public is through investigative reporters and having inside
informants within those or crau1m.1t10ns

Mr. Huwmz, Senator, inside informants are not always the source
of all the information. but so often they are the ones that get von
started on a story. They give you the first look. first glimpse of what
may be there and without, thein really an investigative reporter is at
2 loss as to where to Jook. There are so many tlmws that ought to be
uncovered. bnt yon have to know where to stat, This is where inside
sonvees are terribly important, and I think indispensable.

Scuator Ervix, Tt is obvious that those in government who are en-
gaging in corrmpt practices or those in business and labor who are
eng mod in corrupt practices do not wish to be exposed. And often—
it is on]v thoee on the inside that come to realize \\ﬁ at coruption there
is.
Mr. Huae. That is certainly correct. The important thing about

. inside sonrces is that it must be recognized that thev are the only pos-

sibla sourees.

Senator ErviN. Yes. and even the (‘overumont itself and the law
enforcemnent ovganizations recognize this fact in that they often have
some undoroovm- agents mﬁ]trato organizations to find out \\'lmt is
going on within thom So the Government recogmizes the value of in-
:ulo mformants,
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You have made o very helptul contribation. T think yonr testimony
shows that this committee ought to give serions consideration to the
questions which arise in this area with respeet to the issue of libel,

Senator Texsey. M, Chairman, 1 was interested in the testimony
of both witnesses that have testified, particularly the personal ex-
periences of Me, TTume.

Mr. e, in your experience has there heen more control over
newsnien by government, say, in the last 20 years?

Mr. Hoeme Welly T have only been a reporter for just under 10
vears, so 1 ean’t speak with any real anthority about + hat occnrred
before then, but 1 think certainly there is increasing etfort: on the pavt
of those in power to control what the press has to say about them.
I think that the government’s attempt to subpoena newsmen and its
continuing vendetta seems to be in progress by the present Admin-
istration against the press is just a manifestation of that. 1 think this
Administration is not alone i that. Earlier Administrations did the
same thing, I think it is really inevitable that people in power would
try to do this. I don’t thinlk there is any way to stop them. I think
that, is the way that has always been in one way or another and that
is the only way it will be. The only thing to try to do about it is to
try to make the press immune from the government having any legal
authority over the content of the news, : :

I think as Chavles Rembar, the lawyer who has done so mucl in
this avea of the first amendment. has observed is what we are seeking
now is not an attuck on the principle that there ought to be freedom of
the press. What we are seeking is an attempt to take away the tools by
which freedom of the press 1s exercised and of course nside sourees
are absolutely vital to the most crucial kind of information.

Senator TuNyey. Theard you say there has been more investigative
reporting in the last few years by magazines and newspapets, with
reporters preparing and publishing more hard-hitting investigations
than formerly.

Mr. Hone. Yes, I think there is no question of that. I think the
people in the White House would think the press is out to get them.
But I think it started well before that. I think that the freedom ac-
corded by 7'he T'imes v. Sullivan doctrine has opened the door and
you sce investigative reporting in places where you didn’t sce it so
much, Harpers and d#lantic have aceepted this kind of thing, book
publishers are. It used to be reporters involved in this thing had a
tervible time getting books published and now they are receiving
plenty of attention and good advances and the books are doing well.
Investigative reporting or muckraking, as it is often ealled, is a kind
of renaissance but borne not of any particulav fashion but; of the free-
dom that has been -accorded by the Supreme Court’s attitude of this
issuc of libel and other issues. I am afraid the tide may be turning
and that is why we are here. -

Senator Tuxxey, One of the things that impresses e is this: When
vou have a situation where the government, whether the administra-
tion is Democratic or Republican, doing more and more to control
the news, there is an inereasing nced for investigative rcporting to
try to establish truth of what 1s actually being done by the govern-
ment. I think that one of the reasons for investigative reporting is
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not only to solve the case, but also to let the people know the facts in
light. of the increased news management by government.

Mrv, Huae. Yes, I think this is true,

Senator Tuxsey. 1 conldn't agree with you more that, in this arvea.
Nowsmen have got to be protected beenuse T think the only way vou
ean pievee the veil of Government secrecy is to give an investigative
reporter an opportunity to get confidential tips so that those con-
fidential tips can be developed into a tool to inform the public as to
what it is.

Mr. Houae. I think the point can be made that the Government and
especially the President has a platformm from which he can reach an
enormous amount of the American public at any time he wants to for
as long as he wants to. e can get on television and say what he wants
for as long as he wants. No one questions the need for this. Obviously, '
the President ought to be able to commnnicate with the public. I c¢ite
the President because he is the best example. There are many other ox-
amples of people in power trying to reach the clectorate. But the
unparalleled and unprecedented opportunity to reach the public is
also an unparalleled and anprecedented propaganda to the public. I
think when you consider the press releases and the Government’s rosy
version of what everybody is doing at all branches of the Government,
I think the press begins to look like an institution that is somewhat,
overwhehned and all it can hope to do is to provide some antidote to

" the massive doses of propaganda coming from it at all sides. 'Lhat i3

where I think investigative reporting is critical.

.Senator Tuxyey. Thank you.

Senator Gurnuy. Mr. Gora, Iet me pose one question to yvou here,

Let’s assumne that the civil liberties of a defendant in a criminal
trial are involved. Perhaps he is accused of some sort of conspiracy
to commit a crime in connection with a Black Panther meeting to use
the investigative reporter matter in the Bowe case, and let’s assume
there is a pretty good case against him. Further assume that perhaps
an investigative reporter has a pretty good piece of evidence that
might be very vital to his defense, which the reporter got through

" confidential sources. What would be your recommendation to the

committee in a case like that?

Mr. Gora. Senator Gurney, I don’t think that case arvises very often.
It is hard to document, but I think it wounld be diffientt to find very
many instances where the reporter had confidential, highly exculpa-
tory information, and the reporter was the only person that had that
information. If those three kinds of civcummstances coalesce then, as I
said, I think you have a clear clash between the sixth and first amend-
ment vights, and T think you resolve that clash, that particular elash,
and that particular clash in the criminal context in favor of the
defendant’s rights.

We make it seem as though providing a privilege not to reveal in-
formation is something unusual, that reporters are the only ones who
are asking for it. If someone comes into my office to consnlt with me
us an attorney and confesses to me that he has committed a crime, I
have a privilege, I would assume, not to reveal that information. That
certainly impedes the flow of information but we accept that result be-
canse it enables attorneys to advise their clients fully and allows the
clients to confer with their attorneys. ’
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Another thing is that our system, amd [ think properly so, is more
concerned with an innocent man being convieted than it is with @ guilty
man going free. Most of the procedural sufeguards in the Bill of Rights
recognize that kind of distinction. It has been suggested in many Su-
preme Court cases thut it is better to have guilty men go free than to
have one innocent man go to jail. So I think those suggoestions are rec-
ognized by the Bill of Rights, are part of our sense of justice, and it
doesn’t trouble me to distingnish between a defendant’s right to obtain
information and a prosecutor’s right.

Senator Guryry. You would reconmend that exception ?

Mer. Gora. If you nake exceptions that is certainly one that has to
be provided. '

Senator Gurxey. In some of the bills hefore us there shall be no
exceptions. ' .

Mr. Gora. I thinl it in part depends upon your weighing how often
the sitnation comes up. There are hard cases, and as you are aware
more than anyone else, it is diflicult to envision every single case when
you are trying to write generul legislation. I think it would be foolish
to write an exception for a hard case that rarely comes up and T think
that is one of those hard cases. If theve are going to be exceptions 1
think that should be onc of them. But I am not sure the evidence shows
that situation comes up enough to allow written exception into the
statnte.

Senator GUrRNEY. You say that you are not recommending it?

Mr. Gora. What T am saymg is this: I think it is important to deter-
mine from these hearings how often that situation comes up. I don’t
think it comes up very often. I think it is your judgment whether it
comes up ofien cnough to provide an exception for it. If you start
opening the door to exceptions, and many of these bills have those,
then I think it would be vemiss not to include a speeific one here where
the person seeking the information relies on » specific constitutional
provision. That is what T am saying. It pavtly depends on what yon
find. If it is fonnd to be a problem then there ought to be an exception,
1t you ave going to write an exception this certainly should be one
of them.

Finally, T would say the same thing about a libel suit. If you are
going to write an exception and most of these hills have one, the Cer-
zontes case 1s an important minimal rule, and I think the rule of that

ase has to be part of any exception in this context. So far none of the
bills I have scen do vaat.

Senator Gurney. Mr. Kilpatrick testified hefore the committee yes-
terday, and he gave some very interesting testimony. The essence was
that we shouldn’t do anything about legislation for two reasons, as I
understood his testimony; one was if we did then we really weaken
the first amendment because we say the first amendment really doesn’t
mean what it says, about Congress making “no law.” Therefore, cor-
rective legislation, such as this would cut the first amendment down and
wealken it. There is much merit in that idea.

The other point he made, thongh, and I bring it up becanse of your
mention of these two other cases, is that while he thought that the
Caldwell case was most untortunate, and disagreed with the Supreme
Court, he felt that the courts themselves would probably correct this
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in point of time, These cases von mentioned here, I think are nibbling
into the Caldwell case, what would you say about that? -

Me. Gona. As 1 veeall the text of the first amendment it does not
say the Congress shall make no law respeeting freedom of the press.
It snys Congress shall make no law abridging freedom of the press.

Now, as to whether the courts can fill the breach, that is haid to-
prediict. The civeuit conrt in the Beker case, which is a very cloquent
decision by Judge Wanthman of the U.S, Conrt of Appeals. dealt with
the issne in the context of a civil, not a criminal action. where plain-
tifls sought information fion journalists and where there was veally
nat a strong showing that that information was partienlarvly vital to
rhe plaintiif's eage. 1 would De willing to gness that the Snpreme Conrt
that decided Branzburg wenld have decrded the Zaker ease the same
way s the Seeond Cireudt, That is not a particulurly hard case, While
the Ceppantes case has imited the sitnation in the libel context, 1T am
not smre we can confidently prediet the courts will be sufficiently re-
gponsive so that it obviates the need for legislation.

IHowever. T wonld say tht if T had to choose between a very weak
Tederal billy either weale in s procedural provisions or weak in ifs
snbstance, and fuking my chances with the Tederal courts, T think
1 wanld prefer the latter approach. But it is hard to make a fast
tudgment. :

After all, Iawyvers can attempt to distinguish the Branzburg case by
suving, well, that involved the grand jury and every other situation
is np in the aiv. It depends upen how the lower Federal conrts will
deal with arguments based on those distinctions, but I think until we
have eases which protect information in a hard context where it is a
difficult situation in making a choice between a DA’s claim for in-
formation and reporter's claim, until we see how some of those cases
are decided, T think the Congress now-is the appropriate forum to
vemedy the situation.

Senator Gunyey. Let me pose this final question to you.

Suppose we were faced with a sitnation where the only kind of shield
law you are going to get is one that does have a number of exceptions
to it. Some members Teel that may be the case, that it is not possible
to have a total shield Iaw. Do you think it would be hetter to not have
any law at all rather than one that has several exceptions?

Mr. Gora. Senator, it is really hard to answer that question blind.
As T was saying ih response to Senator Tuiney's remarks carlier, if a
bill provides that no subpena may be issued except after a court ovder
and hearing, given that procedure, protection would result even it you
had relatively mild substantive provisions. I think a hill like that
would be worthwhile. Flowever, if the bill provides only moderate
procedural protections and moderate substantive definitions, then I
would rather take my chances with the courts. I think it depends on
what kind of bill, what procedures, what substance. '

"The bill that Senator Eagleton discussed this morning is very help-
ul. It malkes a distinction hi terms of the effect on the flow of informa-
tion, information obtained in confidence versus acquired in public.

It the Eagleton type approach were adopted by Corigress I think
that would be a healthy approach. It would protect the core of the
reporters’ function without resolving some of these fringe issues of
the reporters who happen to fortuitously witness a crime in the streets.
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I think the answer to your question ig that it depends on what the final
bill provides.

Senator Guexey, Thank vou.

Senator Tuxxev. Mr. Clirman, 1 just have one observation. 1
think it is vather faseinating that at the time we see aun inereasing
desire hy Govertuuent to (ut hack on the ability of a newsman to
protect his sources, We see inereasiug use hy Giovernment of the doe-
trine of exceutive privilege to save the Gover ment the elubarrassnient
ol having its high oflicials testily as to what is golung oun In their
(lvlmltnwnts It is aninteresting crossover that is taling plac eoand it
scems to e to demoustrate once again that Government is doing
everything that it can to try to manage news and to tey to have the
public accept as tactual only that which the Government. desirves
to have disseminated.

Seuator Fevix. Well, that is, T think, auw attribute to (mwnunent
In other words, T find th i g0 many Government officials think thac
frecdom of the press should wean freedam to appraise hut not to
dizsent. It is quite o human veaction. .

Senator Texyey, Verylumman, hut T don’t think very good.

Senator (urxey, Teaw’t help but obsevve that sowe of the exeeutive
privilege recently excreised has to do with politics and really not
Government. T think it the € ongress were nota Demaocratic Congress
we would not have some of the problems we have. I vrefer baek to the
1T hiearings, in which T thiuk theve was a pretty full diselosure by a
whole lot of people on the part of the Government as towhat weut ou.
There was no reluetance to testify as to what weunt on in that crucial
hearing and to make sure we had the full benefit of all the information
we could,

Senator Ervey. Well, T think government is a creature of politics
and I am for the froest and fullest discussion of both government
and polities. I don’t think you have good government “unless vou
have a lot of political sparring.

Senator Gurxey. Depends on whose ox is being gored.

Scnator Ervix. Well, the ox that is being govul naturally doesn’t
appreciate it.

Thank you, gentlemen, you have given us a most interesting dis-
cussion. :

[Prepared statement follows:]

PREPARED STATEMENT OF JOEL M. GORA. ON BEHALF OF THE AMERICAN CIVIL
TIRERTIES UNION

My name igs Joel Gora.'I am Staff Counsel of the American Civil Liberties
Union, and I appear here today on hehalf of the ACLU. I am grateful for the
opportnnity to present our views on proposed legislation to protect newsmen
in their task of gathering, interpreting and communicating information on the
public everits of the day.

With me today is Mr. Brit ITume, a noted journalist and the author of Death
and the Mines. Based on his experiences as a working journalist, Mr. Hume will
guggest to the Committee why the members of the medin need to be protected
froin compulsory disclosure of their confidential sources and information, so
that they may perform their constitutionally mandated task of informing the
Aanerican public. I will attempt to suggest the legal bases for affording protection
to newsmen and to evaluate some of the proposed legislation pending hefore you.

Tt was just three yeavrs ago this month, in February 1970, that the ‘initial
skirmish in the battle over newsmen’s “privilege” took place when grand jury
subpoenaes were dirceted at Barl Caldwell, The ACLU was there, urging two

93~474—73———9
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simple propositions: Ifirst, that the primary function of the press is (o iirform
flie public; second, tlut the press eannot pertorm that function unless juurnalists
can protect their information,

The first proposition bas now hecome axiomatic, In the current debate, every-
otie takes as his initial premise the concept that the core purpose of the first
anendntent!s guarantee of a free press is to insure that the Awerican people
will he fully informed abount questions of general or public inmterest, and witl
thereby be better nble to govern themselves,

Of course thiy idea is not particularly gtavtling, for it was the connnon uder-
standing of the men who wrote the Irirst. Ammendwent. Jumes Madison believed
that: “A popular government, without popular information or the means of
obtaining it, is but a prologue fo a farce or a tragedy, or perhaps both,™” And
Thomas Jeffersm, perliaps exaguerating to make his point, suggested that, “were
it teft to me to decide whether we should have a government withont newspapers,
or newspapers without o government, 1 should not besitate for a moment to
prefer the latter.”

That understanding—that the main reason for giving the press coustitutional
prefection is so {hat it may inform the public and fuel the processes of demo-
cratic government—has provided the basis for much of our tirst amendment
jurisprudence. See, e.y., Grosjcun v, dinerican Press Co., 297 U8, 233, 250 (19360) ;
Thornhiti v, Alabuing, 310 V.S, 88, 102 (1M0) 3 dssociated Press s, Lnifed Slates,
326 U.S. 1, 20 (1945) ; Fxtes v, Peeas, 381 ULS, 532, 530D (1965) ; Ked Lion Broud-
custing v, I'CC, 395 UK. 367, 392 (1969). And it was most cloquently expressed
by Mr. Justice Black, in what proved to he his final opinjon :

“In the IPirst Ameadment the fouuding fathers gave the free press the pro-
teetion it must have to fullill ity essential role in our democraey, ‘The press was
to serve the governed, not the governors, The Govermnnend's power to censor the
press was abolished so that the press would remain forever freg to censure the
Government. The press was protected so that it could bear the secrets of guvern-
ment and inform the people” New York Tintes Co. v, United Stutes, 20 1100 24
822, 82G-7 (1071) (concnrringy opinion).

The validity of the second proposition—that the press counot dizeharge this
constitutional responsibility unless journalists can protect their information—
is what these hearings arve all about, The prevailing opinion in Brensbiory v.
Hayes, 408 U.S. 665 (1972) rejected this proposition. But in a number of respeets
fhie reasoning is unpersuasive,

IPirst, it asswned that a journalist called before an investigating agency stands
ou the same footing as any other witness asked to provide information, Yet, the
first. mmendment singles out the press as a. very special and favored group in
our society, a status constitutionally afforded to no other profession or fnnction.

Seeond, the decision glosses over the fact that our law recognizes a1 widoe-
variety of evidentiary and testimonial privileges which frustrate the quest for
factual information. The informer's privilege, the lawyer-client privilege, the
priest-penitent privilege, the husband-wife privilege, the psychotherapist-client
privilege, to name a few, exist in order to foster certain sets of confidential rola-
tiouships. The paramount interests advanced by a journalists’ privilege are swrely
no less hmportant than those. Indeed. the executive brauch itself asserts a4 great
uwnber of such privileges—for informers, for “state secrots,” for executive
advice. ’

Finally, and most importantly, the decision is iusensitive to the systematic
imporfance of confidentinl relationships in the process of newsgathering, Despite
the testimony of dozens of seasoned journalists, describing the mauner by which
the process works, the Court conclnded that compulsory disclosure of informa-
tion would not inhibit the process and that prosecution of criminal activity
wits more important anyway, regardless of the effect on the free flow of informa-
tion to the public. Justice Stewart’s dissent noted that the majority scemed to
he agking newsmen to prove their elaim with a kind of precision rarely required
in the First Amendment area. ’

These hearings afford an opportunity to make that recovd, to engage in legis-
lative fact-finding upon which strong legislative protection ean he based. )

Fet me torn then to the more specilie issues with which the Committee ig
concerned. : .

IS THERE A NEED FOR LEGISLATION ?

We think the answer is clearly yes.

In the six months since a majority of the Supreme Court refused to find in the
Tirst Amendment a strong protection for journalists’ information. several re-
porters have gone to jail’uand several others face that dismal prospect in the near
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future, These varions episodes have been desertbed by Mr, Hunte fna 3 ele )nj:/;-
Times Magazine article, “A Chilling Effect on the Press’ t_l)‘t.-comhor ]_‘4, e,
p. 13), and have been documenited inow recent veport by the Reporters Comutit-
toe for Froedom of (e Press. Indeed, many of these journnlists threatened \\:ll]l
ineaveeration for attempting to protect their information live appeared hefore
this and othier congressional commitiees to deserihe their expericnces. .

What is most disturbing about this trend ix the kinds of stories which {hese
reporters were attempting to cover and which led to subpocunes and harassment.
For example :

Two Buffalo reporters subpoenacd hy a graud jury to tell abont events
during the Attica rebellion:

A Los Angeles radio reporter called beenuse he was investigating corrupe
tion in bail practices;

Peter Bridge, jailed for refusing to veveal sources for i story on tunuicipal
corvuption in Newurk ;

Three Milwitukee reporters subpoenaed hecause of articles on politicil
contributions by contractors;

Three South Carolina reporters asked to tell the identity of inmates who
It deseribed mistreatment in a conmty jail;

A Tennessee reporter asked to disclose similar information about mistreat-
went in state ehildren’s hospital: .

A St Louis reporter asked by a legislative comntitice to revenl sources of
a story about a judge. .

Anad of ecourse, the three reporters involved in the Supreme Court case, Paul
DBranzburg, Earl Caldwell and Paol Pappas, were working on stories about
radical polities nnd the drug enlture.

All thiese journalists were attempting to inform the publie about some of the
most vital igsues, loeal and uational, which controut our natioun. And in order
to do that most effectively, these reporters requirved the ability to protect their
sonrees il informtion, Whether or not all people involved iu the newsgathoer
ing process require such a capacity is beside the point. Fhe central issne is that.
those who do need sueh protection are the best jonrnalists we have—the investi-
witive reporters wlhio expose corruption among public olicinls, who explain and
eriticize publie poliey, who iltuminate the activities aud power of eriminal .
elomeuts, who explore. the continued  need  for  prosceution  of  erimes
without vietimug, who explaiu countereultitre and dissident groups to the rest of
society., In short, those reporiers who most rely oun coufideutial rvelatiouships
and information and most require protection are those who intorm us alt about
the workings of goverumeut and the vital issues of our time,

And not only has the Supreme Court’s failure to recogbize this vital 19irst
Anmendiment. phenomenon regulied in threatened confincwent for a number of
Jonrnalists, but it has gencrated n vaviety of more subtle, hut equaltly dangerous
inhibitions, Xor, as Justice Stewart predicted, a certain amount of self-ccusorship
has beemne evident, and as Justice Douglas observed. a signal has heen given
to publishers and edilors that they should excreise caution. It has heen docu-
nented that a number of news stories luive been Killed or not. pursned precisely
hecanse of the lack of protection, Sce Brit Iwme, “A Chilling Effect on the
Prese” New Yorl Tines Magazine. (Decetmber 17, 1072 p. 13) 0 AL M. Rosen-
thal, “Save the First Awmendment ! New York Timcs Magazine, (February 11,
1073, p. 16). Addsin the threat of subpocists all the other pressures on editors
aud journalists 17 be “responsible,” and the end result will be a tiwmid, not a
robust press. & '

Fortunately, some courts have rexponded to the crisis in post-Branzbiurg deci-
sions which have afforded a ecrtain amount of proteetion to journulists, In
Baker v. I & I Inveshment Co., No. 72-1413 (Deeided December 7. 1072), the
Second Cireuit held that a jomrnalist who wrote a stary about block-busting
practices could not be compelled 1o reveal his sotrces to plaintifis challenging
such practices in a civil action. In reaching that conclusion, Cirenit Judge
Kaufman obgerved :

“Compelled disclosure of confidential sonrces unquestionably threatens a jour-
nalist’s ability to secure information that is made uvailable to him only on n
confidential basis. . . . The deterrent effect such disclosure is likely to have upon
futire “undereover” investigative reporting. the dividends of whieh are revealed
in srticles sueh as Balk's, threatens freedom of the press and the publice's ueed
to be informed. It thereby undennines values which traditionally have heen
nrotected by federal conrts applying federal public policy. )

It is axiomatic, and a principle fundamental to our coustitutional way of life.
that where the press remains free so too will a people remain free, Treedom of
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the press noy be stitled by diecet or, more subtly, by fndivect restruints, Hup-
pily, the First Amendmoent toterntes nelther, ahseut o convern so compelling ax
1o override the preelons rights ol freedom of speech and the pressc We Hud o
such compelling concern fn this ense”

Ree glso, Cerrantes v Pone, Toe, HEE 1020 OSG (SUh Cles 1972) Cholding that
sottrees cotld not be revealed Do Hbel suit except on e strong shiowing of mabiee).

These decisions nre enconruging, But resolution of the issine on 4 ense-by-case
hasis I8 uo longer ndequate, What is required is strong, comprehensive logisla-
tion by the Congress, nfforlng profection to Journnlists and the First, Amiend-
ment valiues with which they nre entrusted,

SHOULD THE LECISLATION REMCH BEYOND FEDERAL PROCKEDINGS AND AGENCIES ?

ere, too, ave think the answoer is yos, and <ome ol the proposed bills so provide.

[trst, 1 think that Congress has the power, ander the Compmeree Clouse o
mdor the Birst, Awemndinent, in combination with seetions 1 and 5 of the Four.
teonth Amemdment, to write legislition whiclh will cover state procesdings
axowell, See, WCulloch v, Marygland, L Wheat B316. 021 (10008), No long as the
Congress eonld pereeive g hasis™ for its judgment that the logislation isx neces.
ey tooimplement First Ameidiment and . Fourteenth Amenthivent guaranioes,
ur the free How of information in conmeree, it ean net in this area, Neo, KNof-
cewhueh v, Morgen, 3840 Uls, G 11066) .

Second, |think the exercise of that power is necessary. Most of the journale
ists who face the possibility of incareeraton do <o by virtie of siate process.
Trouically, in many of those ises, there were supposedly proteetive state laws
which were given g narrow judicial interpredition, The kind of news reporting
which might lead 1o o state gemeud jury snbpoena—investigations of ety hall eor-
ruption, for example—is just as virluable to the public as reporting which might
interest a lederad grand jury, Thus, while almost 20 states have some Kind of
legislation, there is i strong newd for voitorm, national legistation whicle witl
provide protection and certainty to all working journalists,

Morcover, if reporters in a particnlur state are proteeted ngainst federal suls-
poetas, it not <tnte process, we may sce the creation of i kind of ~silver plattor?
problem, where federal oﬂi( mls pcl\uule their state connterparts to launch an
fnvestigation,

Fiunlly, if federal legislation is nade applicable to the states, then it shonld be
made explicit that federal preemplion extends only insofar as state law doves not.
provide greater protection, There is a provision to this eflect in 8. T30, and I
would recommend that approich to the Committec,

WIO SIHOULD BE COVERED?

We think that the detinition of who is entitled to statutory protection shoild
he broad cnough m enconpktss authors of books as well as journalists for newy
medin, An investigative reporter p(-l[m'ms the sane function whether the el

‘product is a newspaper eolunn, a4 magazine article, or a book, As Victor Navasky

has suggested : “A noafiction anthor, at least if he is denling in contemporviary
aftaivs, is really just n slow journalist, pevhaps more careful to docnment bevause
of the hard covers, perhaps nof, but in any event, no less connected to the pub-
lic's right to know.” And, of course, some of our must important “muckraking”
journalisin has been in the form of a book.

Similarly, statutory definitions should also include journalists working with
e “alternate” press—the underground press and the press which services such
aroups as college stndents, high school students, soldiers and prisoners. This -
alternate press, frequently the target of govermment harassment, performs just
as vital a function as the “establishment” press, with none of the same institu-
tional rosonrees to eall npon in the event of attack.

Some of the proposals before you too, severcly limit the availability of protec-
tion by seeming to afford it only to regulir members of the established working
press. We would much prefer general wording of the kind contained in S.J. Res. 8,
which protects “any person . . . who is independently engaged in gathering in-
formation intended for publication or broadeast.”

II0W SHOQULD TIIE I'ROTECTION BE INVOKED?

Whatever type of legislative protection emerges from the Congress, persons
seeking to divest sueh protection—either on the ground that information has not
been aequired by one who is entitled to such proteection (if the privilege is ab-
solute) or on the ground that an exception applies (if the privilege is quali-
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fled)—tust have the burden, atd 1 eavy e, of estublishing his contention,
Al of conrese, that issie nmst be Htgnted bofore an gppropeinte conret,

Mast of the bils before yon take this appronch, amd §t Qs salutory, The
procedures shonld e ax combersome s possdbie to e that proeess witl not
be divected frivolousty ot journnlists, And requiriigg n court order will eliml.
nate muny of the nbnses entised by the Indiseriminnte, X parte fsstinee of
stbpoeniis,

Shaflorly, most of the bills providiug o qualifled privilege requive o pre
Hudnnry showing of (1) protetble enuse to betieve the Jorernslist has Infarmation
clearly relevant to o speelfle erime amd 2y that the information cannot be obn
tined In any other muuner. Sueh provistens are useful and geceptoble and po
flect tradittonal congtitntlonal doetrine that First Ameminent }rm-«lunm nmay
never be infeinged absent an inftlal showing thiet an bmportant goveramentul
oljective cannot be acconplishied inany other mnnner. See, e, Buesep ¥ Unkted
States, 466 F.20 1059 (th Cle, 1972),

WILAT KIND OF PROTECTION SIIOULD RE FROVIDED?

The Issue which hax ennxed the most controversy I whether auy privilege
shonld be “absohnte™ or “qualiled,” We believe that where a jonrnalist obtains
informution, in the course of performing his Journnlistic funetion, compelling
him to disclose tlmt inforuation is rarely, If ever, justified, The Interest in g free
flow of Information to the publie is so parminount that there ure fow counter-
vitiling interssts cnpnble of overcoming it.

First, Iot ne say that most of the qunlified privilege bills before you, in thelr
general thrust, provide a minhnally aeeeptable amount. of protection for the
newspathering process, For example, those bills which afford eomplete protection
in connecion with administrative and civie proceedings, while only a qualitiel
protection in ceriminal cases, cimbody the sound realization that rarely do the
stikex I elvil MHtigation justify the cneroachment on the newsgathering rocess,

The main problem with formulnting n qualitied privilege is how to insure (hat
the Hmited exeeption will remain Mthnited nnd not swallow up the mle,

For exnmple, an exception for cascs where there Is “n compalilng and over.
riding public interext in the fnformation™ is too bromd and flexible, Presumably,
for exsmple, there ix sueh an Interest in proseenting drag peddlers or eor.
rapt governmental officinls. Yet the pablie Interest fu the Now of information
nbont those ixsnes and problems is even greater. With such an exception, a
journalist who mmeovers n bureancratie seandal conhd probably be competlnd
to dixelose his information or sonrces,

Similarly, even the seemingly mnrow exception to prevent inninent danger
“of forelgn ageression, of espionage, or of threat to lnnnan life” (K, 637) might
have broader loopholes, 'The grand jury which smmmmed BEarl Caldwell wax
investigating alleged threats on the life of the 'restdent. Amd the alleged sources
of the Pentagon papers have heen prosecuted for explonnge,

Because of the uncertaintios inhervent in o qualiflcation of the privitege we are
extreamely sympathetic to the absolute approach embodled in ., Res, Sand 8, 198,
While we appreciate the coneern for providing some anthority to question jour-
nalists in extreme cases, we wonder whether, as a practienl mntter, those “hard”
caxex arixe with saflicient fregquency to Jnstify the dangers of statntorily provid-
ing exceptions, For exanmple, where a reporter hins gained nccess to, informntion
about past erimes of 0 serfons natare, rarely witl he be the only sonree of evi.
dence. And even in the mlikely event that he is, the general interest in the free
flow of news should prevail. We tolerate similar consequences in order to ndyanee
the pmrpo¥es of the Fourth Amendment (the excliusionary rale), the Vifth
Amendment (the privilege apninst selfeinerimination), nand the Sixth ANmetd-
ment (the lawyer/client privilege). We see na reason why the genernl inteyests
embodied in the First Amendinent shonld be any less comprelling,

Nimilarly, perliaps the hardest hypothetical case is where the jonrnalist has
kunowledgze conecerning a planned, fulwre crhne of violence, But sueh situptlons
would rarely arise. Asx n peactienl matter, grand juries or conets do nol nsually
investigate futnre erimes, and, unless they nre on a fishing expedition, they
wonld be nulikely to subpoena a journalist.

Fiunlly, let me say n word abont {wo speeial problems,

First is the matter of defumation suits against medin or jonrmlists, Most of
the bills before yon have an exception allowhye the diselosure of confidential
sonrcex or information hn such actions, Phe problemn is that sneh an exception
opens the way for great almse. with frivolons libel snitg being tiled merely to
identify and then harass the sources of a story, 1f any libel exception is 0 be
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written, it must at the very least embody the ride in the Cervantes case, holding
that the libel plaintiff must make an extremely strong showing ofmalice before |
the journalist may be compelled to disclose his source, ’

Recond, what is to be done when a jonrnalist possesses inform:ation highly
excrlpatory to a criminal felony defendant? Here, there is a clash of two consti-
tutional protectivns—the journalist relying on the First Amendment and the
defendant relying on his specifie textual Sixth Amendment right to compulsory
process, I would suggest that if you are going to have any qualifications on (he
privilege, then sinely this should be one. Where a jonrualist is the only man who
can exoncrafe a defendant, then the Sixth Amendment claim shienld prevail,
(When a journalist is tlie only one who can convict a defendant, there are no
equivalent constitutional or poliey reasons for overriding the st Amendment
interests in 2 flow of information to the public.) '

Mr, Baswnn Mr. Chairman, onr next witness this morning is M,
Stanford Smith. :

Senator Iouvix, I want to weleome yon to the subcommittee and ex-
press our deep appreciation for your willingness to come and give
us the benefit of your views in a field in which you are most
knowledgeable, '

STATEMENT OF STANFORD SMITH, PRESIDENT, AMERICAN NEWS-
PAPER PUBLISHERS ASSOCIATION, ACCOMPANIED BY ARTHUR
B. HANSON, GENERAL COUNSEL, AND LEN H. SMALL, CHAIRMAN,
COMMITTEE ON GOVERNMENT RELATIONS

M_i.‘. Sarrrar. Thank you, Mr. Chairman. T will have my statement

-put in the record and simmarize it.

Senator Knviy. 1t might be well to identify the gentlemen with you
for the record. ’

Mr. Sareri. T am accompanied this morning by ANPA General
Counsel Arthur B, Hanson, on my left, and by fortunate eircumstance
I am also able to be accompanied by Len H. Small, chairman of our
committee on government relations and president of the small news-
papers group in Kankalkee, I11., where he is editor and publisher of the
Kankakee o ournal.

Senator Iirvix, Thank yon. The statements will be printed in full
after yonrstatements in the body of the record.

Mr, Syvmi. T have appeared before this committee before, but I
would like to reiterate and join with the other witnesses in expressing
our deep appreciation to you, Mr. Chairman, and the members of this
snbcommniittee, for undertaking this important work so carly in the
new session. This problem is extremely complex and that is being very
well illustrated by the testimony that you ave hearing. We are grateful
you are starting it so promptly. :

When T testified before your subeommittee in Qctober 1971, I said
that the concept of the free press withstood the test of time and the
storms of challenge remarkably well. I still believe that, but the
Supreme Court decisions in the Branzburg, Caldwell, and Pappas
cases came after that, Rather than go into supporting arguments in
favor of the bill that yon have alreacy heard, I should like to describe
to you the actions of our association and how we songht to collaborate
with other media organizations for the purpose of presenting from
all the organizations their varions shades of opinion, but hased on
knowledge and some analysis of the complexities here that would: be
most useful to your subcommittec.
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After the Supreme Court decision we invited representatives of all
of the media organizations and other groups that had expressed con-
cern about this problem to join with us in a series of ad loc meetings
to analyze the problem and determine if we could, whether there w:
any consensus within the media organizations and others as to what
kind of legislation, if any, we thought would be appropriate. Those
meetings continued over a period-of many months, and it is no surprise
to anyene that we started out with the position of many different
points of view and many different solutions to the problems resulting
from the impact of the vecent Supreme Court decision:

We had wonderful cooperation from other media organizations.
You have already heard the various shades of opinion within the
media. There never will be, I am sure, nor should there be any unified
single point of view within the media, but at least we shounld proceed
from a common understanding of whut the facts really are. The lan-
guage of the Supreme Court decision played an important part in
our deliberations. This cnabled us to get past the argument that we
should not seek legislation but instead rely on the courts or on the
protection of public opinion. It is far too late for that. The langnage
of the court also helped lead us to the conclusion that an unqualified
privilege law is appropriate. There is no consensus among either media
excentives or members of the Congress on just what qualifications
would be appropriate, if any, in a qualified bill. Some changed their
views. Many fear that any attempt to itemize the qualifications wonld
actually cause more controversy and more litigation, and such qualifi-
cations themselves would be a limitation on freedom of the news media.

“In Angust we issued a study of legislation that was then ending in
the 92d Congress on this issue. There were many different bills under
consideration at that time and it was necessary to analyze all of them
to sce the differences in their respect. The question of State law imme-
diately came up and we did an analysis of the shield laws of, at that
time, 18 States. That study was completed in November and subse-
quently updated.

You now have before you bill S. 158 by Senator Cranston of Cali-

fornia. We specifically endorse and urge approval of that bill.-

I do think it is worth repeating to refer to a sentence of the Supreme
Court decision, and I quote: :
Congress has freedom to determine whether a statutory newsman's privilege is

necessary and desirable and fashion standards and rules as narrow or broad as
deemed necessary to address the evil discerned and, equally important, to re-

_fnshion those rules as experience from time to time may dictate.

We believe the enactment of something reasonably approaching
8. 158 would be an appropriate action for the present Congress. If it
should turn ont, and we do not believe it would, that there were abuscs
or there were additional problems that needed to be dealt with, we
believe the Congress could then take care of that. We know we have
serious problems today. That has been amply demonstrated by some
of the witnesses'who have already testified before you.

When T appeared here in Qctober 1971, T closed out my testimony
by quoting Judge Ledrned Hand. His words have such a profound
meaning to this paramount issue, Judge Hand said of the first amend-
ment that it “presupposes that right conclusions are more likely to be
gatheved out of a multitude of tongues than throngh any kind of
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authoritative selection. To many this is, and always will be folly, but
we have staked upon it our all.”

Mr. Chairman, I would like to permit our general counsel now to
offer for the record the studies that we have contributed to this gen-
eral analysis of the problem by the media organizations to whatever
extent you would like to have these studies. :

Mr. Haxson., Mr. Chairman, based on some of the discussions taking
place I would like to offer a document dated February 8, 1973, which
the staff has received, entitled “Possible Basis for Enactment of a
Comprehiensive Federal-State Shield Law.” This was done specifically
in consultation with Mr. Baskir and Mr. Snider when we discussed
these problems over the months that have gone by, and this question
was raised as a very serious question that has to be resolved by the
Congress. o

- I eall your attention to page 2 where we say:

Congress derives such authority given it under the Commerce Clause; second,
Congress derives such authority under the power given it under the first amend-
ment and the privilege and immunity and due process and enforcement clauses
of the 14th amendinent. Under the authorities of either of the sections of the
Constitution, the Supreme Court and a majority of Congress has authority to
enact a comprehensive shield law.

We believe we have cited for you the pertinent recent decisions
that have been handed down within the last several years which
reflect light upon this whole subject, and we ask that this be incor-
porated in the record of the hearing.

- Senator Ervix. Yes, that is a very fine document and it will be
printed in full in the record.

[The dncument referred to is printed in the appendix.]

Mr. Hanson. Secondly, we have prepared under date of February 15
an analysis of all newsmen legislation before the 93d Congress as of
that date. There have, of course, been some bills introduced since. We
would ask that this document be made a part of the report. We believe
again it will be a helpful study document. '

Senator Ervin. That will be done.

[The document referred to is printed in the appendix.]

- Mr. Hansox. The other thing that we did was this state shield law
study, the first portion of which is dated November 10 and the adden-
dum January 25, 1973, which involved recent actions in California and
New Jersey. The reason we offer this is that it illustrates the diversity
and complexity in which the states have addressed thrmselves to
this and emphasizes the importance of the Congress enaci.ng a com-
prehensive preemptive statute, and we ask that be included.

Senator Ervix, That will be done.

['The document referred to is printed in the appendix.] _

Mr. Hansox. We, of course, have given Mr. Baskir and your staff
copies of the earlier study, but we don’t believe it is pertinent now.
We are dealing with what is before you now. They have the file, but
I don’t believe the record should be ecrowded with that.

I will be glad to answer any questions.

Senator Ervix. Thank you. . -

Mr. Smith, I recall when you testified in the previous hearings
that you and I agreed in the C'a/dwell and Branzburg cases.that it
would be better to work out these problems under the first amendment,

. and it is unfortunate the Supreme Court'didn’t take as wise a view of
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‘the problem as was taken by the Court of Appeals in the Caldwell case.

Mr. Satrra. That is correct. Neither yon nor I anticipated the deci-
sion as we discussed it at that time.

Senator Ervin. These problems seem to be multiplying instead of
- decreasing. It is rather tragic to see so many newsmen go to jail as a
result of something that was not done.

I think drafting legislation in this field illustrates Learned Hand'’s
concept of the first amendment—that the truth is more likely to
emerge from the multiplicity of opinions. We certainly have a great
multitude of opinion on what kind of legislation we need. I have
tried to write bills three or four times myself but never have come
up with one that is satisfactory. I haven’t seen any bill that quite satis-
fies me. But I think it is a most important thing to come up with a
bill as simple, as understandable as possible, that deals with the prob-
l?m adequately. It is going to be very difficult to get a bill that does
that.

Mr. Syrrh, Yes, siv; my reaction to that would be to say that we
have great faith in the legislative process. We don’t come here saying
that absolutely every word in S. 158 is chiseled in stone, but it is a
good starting point for the absolute approach which is the one that
we favor. But you are getting in the legislative process here some very
interesting snuggestions that we have great confidence in this com-
miftee to weigh all of these things and come up with legislation which
will] ]not be so weak that we would then prefer that ycu not legislate
atall. :

Senator Enrvin. Well, I think the legislative process illustrates,
rather tends to corroborate, Judge Learned Hand’s views. I hope the
many suggestions and the differences of opinion will strike some
sparks in the committee to solve this probﬁem as satisfactorily as
possible.

Senator Ton~ry. Mr. Chairman, I have just one question and that
relates to the Eagleton bill. In the Eagleton bill theve is an attempt
to provide procedural safeguards by malking it more diflicult to issue
a subpena, and of course there ave substantive safegmards as well,
although there are qualifications and privileges.

Do you have any opinion as to whether ov not the Eagleton approach -
is satisfactory ¢ :

Mr. Sanen. I would rather ask our counsel to answer that becanse
it involves differences Letween types of draftsmanship.

Mr. Flanson. Senator, I believe that the bill offered by Senator
Eagleton certainly vepresents the viewpoint that I wounld expect a
former prosecutor to represent; namely, to let courts decide who
should get a subpena. I personally am in favor, if there be & qualifica-
tion of this nature, to have one of the type that Senator Iagleton
offered because I am remiuded of u case decided in the District of
Columbia Court of Appeals this past week which rejected a subpena
of the third assistant clerk of the D. C. Human Relations Commission
against the National Geographic Society. They unanimously reversed
it but not because it was procedurally bad but because it was too broad.
I think abuse of subpena in the hands of bureauncracy is one of the
worst abuses in our hands today.

Senator TuN~ey. I agree with that.

Senator Ervix. I have always loved simple procedures and whiie
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there ave many admirable qualities in Sen.ltm- Toagleton’s Hill, T don't
agree with him in getting the subpena in advanee of the court. 1 think
that would be rather ewmbersome. Yon shonld provide alternative
mot}mdsb\ which the question can be vaised. 11 the newsman thinks it
is s0 crucial he ought ot @o to court at all, he should file a motion to
quash the subpena, T think that would form protection,

I do agree there ave too many subpenas 1ssued in this field, but 1
helieve it is hest not to create too cumbersome a procedural ])lO(‘(‘sS
It is simple for a newsman to object when vou eall on him to testify.
That is a simple procedire well established in all other areas. But I
do think there ought to be & procedure where the subpena can he chal-
Tenged in advance of the trial and in advance of the newsman going to
£o before the grand jury or the court. ‘

Mr. TTaxsox. Mr. Chairme an, before yon couclude your hearings we
hope to talke your bill 'md Senator ]mnl(-ion hill and other ln]‘s ns
we go along, because this is of ereat nnpmt.mcc. and try to give the
stall and committec the benefit of an: Uysis of this type of proposition.
Obviously, we got your bill yester day and Senafor 1 anlomn s lust
night. So (h(\v are coming at ns pretty fast, It wonldn’t be Tair to try
to make a {latout ]ndwment as to which is better. T agree, if vou make
it too complicated it becomes a court contest and we forget “all about
a fair trial or what have you. I think that is the problem.

Senator TuNNEy. Yos of conrse, I tend towards an attitude of mind
that is to grant a priv 11(\0(\ to he Wn‘(\n to newsmen. So T am not guite
as concerned as the chairman is with making the snbpena procedure
cumbersome. I think by making it cumbersome, the sitnation of dis-
trict attorneys and U. S. .lit(nno)s would be less inclined to attenpt
to issuo them,

Mr. Taxsox. Our problem in the last year has been much more pre-
valent in the States than with the Federal Governnient, but I would
remind us all that Attorneys General and Administrations change.
Just as you have guidelines created by the present, Attorney General’s
office, why you mmht in the future find those auidelines done away
with, and Tam not ver y satisfied with the guidelines.”

Senator Ervin, Neither am I. That is the reason I hoped the Court
wonld have taken a more—uell, I shonldn’t use the word “enlightened”
view, but

M. Haxson. You don’t find disagreement here;. Scn.t(or Tt might
interest you to kmow we were one of two organizations who filed a
brict as amicus curiae in the Caldwell v. [’amms and Branzburg cases

~which stated there should be an absolute privilege in the ficld not to

the newsman but to the information which is the public’s information.
T don’t consider this a privilege to the newsman.

Scnator Erviy. I have often said that T thought the first amendment
was put in the Constitution for two pm'pocc-s~—om of them, a philo-
sophical purpose to malke Americans free from tyranny over the mind,
and the second was to make our governmental institutions function
properly. I think that the frecst possﬂﬂe flow of information throvgh
the news media is essential to accomplish both of those purposes.

Mr. Haxgox. Thave lived my life with that belief, Senator.
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Senator Brvix. Thauk you very much. T appreciate vevy much your
fine contribution in this area.
["The prepared statement follows:]

STATEMENT BY STANFORD Sarrm, DPRESIDENT, AMERICAN NEWSPAVER PUBLISHERS
ASSOCIATION

Mr., Chairman and members of the subecommitfee, the Amerienn Newspaper
Dublishers Association weleomes tlie opportunity to appear before this Sub-
connnittee to state onr views on the hmportaut matlier of protecting newsinen’s
soirees of information and insuring the free flow of information to the American
publie,

My name is Stanford Smith, I am President and General Manager of ANT'A
with headquarters in Reston, Vivginia, T ain accompanied by ANDPA General
Counsel, Arthnre B, Hanson, ANPA is a non-profit association whose members are
the owners of more than 1,080 daily newspapers representing more than 90 per
cent of the total U.S. duily newspaper circulation, Our association is concerned
with all matters of general signifieance to the profession of jonrnalism and the
daily newspaper publishing business, "The issue before you today is fmudantental
to the press and the publie interest and we support you in conducting these most
important hearings,

Gentlemen, the heart of the matter is this: does the press, iu going about the
husiness of Keeping the people informned, have the right to refuse to -diselose
sources of information when a newsman seeures sueh information only after a
promise of anonymity to the source? Do newsmen and their employers have the
right to refuse to submit to snbpoena of internal memoranda, reporters’ nofes
and other unpublished material for the same reason?

We believe the news media do have sueh a right and that the public interest
requires it. We eonteud that this right exists nnder the Constitution, and we so
argued in onr amicus curine hvief to the U.S. Supreme Court in the Branzhury,
Caldwell and Pappas cascs. Unfortunately, the Conrt held otherwise and invited
s to come before the Congress.

The Court said the First Amendment in no way aulomatically «hiclds news-
nien from subpoena. The 5—4 deeision also said “Congress has freed«mn to deter-
mine whether a statutory newsman’s privilege is neeessary and desirable and to
fastiion standards and rules as narrow or broad as deemed necessary to address
the evil discerned and, cqually important, to re-fashion those rules as experience
Yrom time to time may dictate.”

Asg a resnlt of studies and continuing consnltations with othier newspaper and
broadeast organizations, the ANPA Board of Directors on Dccember 1. 1972,
voted to support Federal legislation whieh wonld afford unqualified privilege
from subpocna of reporters and unpublished news media materials in both Fed-
eral and state proccedings. Our Board of Dircetors adopted this policy position
only after devoting many hours of study to this problem over the past threc
yours, ’

I believe you will want us now to go into further detail about how and why
this policy decision was reached. To do so we mist briefly place in its historical
perspective the American concept which provides for a free flow of information
to the pnblic.

What we are discnssing here is the publie inferest in profeeting the right of the

‘press to operate in an atmosphere free from intimidation, free from the threat

of inearceration and fzee, most of all, to accomplish its function of informing
tha people.

In previous testimony before this Senate Subcommitfee I discussed the his-
torieal background of how the operation of a free press eame abont in this conn-
try, so I will not repcat that history. Suflice it to say we all understund that
when the framers of our Constitirtion drew up that great document they had in
mind the establishment of a press that was free from the threat of government
sanetion and free to report to the people information which all Americans have
a right to know.

It is fmportant to point out again that the original idea for a frec press in this
conntry came not from those in the publishing business but from persons in
varions walks of life who knew the dangers to all individnal libertics if there is
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no freedom of the press or freedom of speeclt. We must stress this point time aud
time aguin, Freedom of the presy does not establish a privileged class for those
who disseminate news, as some have suggested, but rather it is essentially for the
benefit of a@ll the people, Only the Congress can deal with thls problemn now,

The language in the Supreme Court decision played an hmportant part in our
deliberations, It enabled us to get past the argument that we should not seek
legislation but instead should rely on the conrts or on the vagie protections of
“public opinion.” It is far too late for that.

The language of the Suprente Court also helped lead us to the conclusion that
an unqualitied privilege law is appropriate. There is 1o consensus among wedin
executives on just what qualifications would be appropriate in a qualified priv-
ilege bill. Some who initially favored such a hill have recently revised their views.
Many fear that any attempt to itemize the qualifications wonld actually cuuse
niore controversy and more litigation and that such qualifications would them-
selves be a lintitation on freedom of the news media.

" We reecognize that sonte fear an unqualified privilege would lead to abuses
by the nitedia themselves. We believe those fears are groundless, Furtherniove,

the Suprente Court’s Innguage elearly invites the Congress to enact legisiation “as

narrow or as broad” as it deems necessary and-“to re-fashion those rules as ex-
perieuee . . . niay dietate”” If yon eunct an unqualified privilege Inw and there
shontd be abunses (whieht we do not believe would oecur), you coild then enact
whatever amendment was needed just as the Suprente Court has suggestod.

What we are stating then is that the Congress should act boldly on this legis-
lation which is 8o vitally neeessary at this time.

Since our testimony i 1971 and atter the Supreme Court decision, ANPA has
eoittinued to play the leadership role in a series of meetings with representatives
of many other organizations that had expressed an interest in helping solve these
probiems. We invited all sueh organizations to participate.

Inehnded in these consultations were the American Society of Newspaper
Bditors, Sigma .Delta Chi professional journalisin society, the National Asso-
cintion of Broadeasters, National Broadeasting Company. Cohunbia Broadeast-
ing System. Radio anrd Television News Diveetors Associntion, the Newspaper
Gnild, the Associntion of American Publishers (book publishiers), the Reporters
Committee for Freedom of the Press, American Civil Liberties Union, and the
organizations invelved in the three eiases which went to the U.S. Supreme Court.

On Augnst 31, 1972, ANPA igsued a study of legislation then pending in the
92nd Congress which dealt with this issne. We have supplied copies of that
stiddy for your cousideration. This study became one of the basic documents in
our consultations with other media ovganiziations,

We then issued a detailed analyis of the existing shield laws of 18 states
That study was completed in November of last yvear and has been recently
up-thieted. [ also offer that study for your consideration.

Both of these studies served to demonstrate the eonmplexity of the problem
to the other media organizations participating in onr consultations,

Owe prrpose was to aecertain opinion on what forn of legislation should be
supported or proposed. The original group continned its consultations and then
designated two sub-groups to draft a suggested form of legistation, These sub-
groups met on several occasions and finudly a deaft bill was prepared. We
submitted that draft bill to you, Mr. Chairman, by letter on December 30, 1972,
It is now hefove your as 8. 158 by Scenator Alau Cranston of California.

The ANDPA specifically endorses and urges approval of that Bill.

Gentlemen, if yon qualify such legislation, what you really would he saying
is that the people could be iufornted only in certainn cases. And those certain

ses are those which the government allows the press to report about. We tind
this type of situation to be truly intolevable. ’

The question has been raised of what wonld appen in times of national crises
or in cases of natioual seenrity. We shonld all remember that the history of
World War 11 was an outstanding demonstration of the willingness and ability
of the press to cooperate with tlie government wihen necessary to achiieve a satis-
faetory balance in reporting. But where the conrts or the prosecution intend to
nxe the press as an investigative arm or to gather testinony during so-called
“fishing expeditions,” then we belicve the line has to be drawn,

Another important aspect to our proposed measure is that it guarantees pro-
tection at both of Federal and State level. I believe that information on the
complexity and diversity of present state statutes and the-tact that 32 states
lack any protection at all justifies this section of the Bill.
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Omr study of the 18 state lnws was completety objective in nature, We sot
about to simply defail the high points of each statute ritther than to delermine
the statutes’ effectiveness, \\"h.ll we fomndd was a number of complex, often vague,
rutes by which newsmen were granfed’ either absolute or qualitied privilege in
testimony before a court, In some cases where states claimed to provide “abso-
lute” protection, that protection extended only to the gouree of information but
not. fo the informnation a newsperson miy have gathered, Additionally, we
discovered a4 varianece in terminology. What the tern “newsman” was constroeml
to mean in one state was not necessarily similar in another state,

Information snpplicd to you by the Department of Justice nid subsequently
bhrought up Lo date by the Department showed that the Department was asked
on 15 occasions in the last twe years to issne subpocenas to obiain reporters’
notes, names of confidentinl sources of Dhrondeasters’ filmed onttakes.

We also know there have beenn many more subpoena attempts at the statle
level, The Freedom of Intormation Cominittee of the Associated Press Managing
Iditors Association is now coudueting a state-by-stute survey to gather detailed
information on the mumber, type, and disposition of sich requests, ANPA and
the American Society of Newspaper Editers are cooperating in that effort, We
have also made inquiry to the Attorney General of each of the 50 states.

Some persons have taken the view that since the numher of subpoena attempis
dves not seem numergny, there is no canse for atarm trom the press. he facet is.
Mr., Chuairman, that any subpoenn which pl.ms i reporter in the position of
having to reveal his source of infarmation i cause enongh for serions concern.
It only one source dries np, then the American people h.l\L lost a vital part of
the freedom which was pr omised in the Congtitution.

Additionally, the erosion of this freedom doxs not have to come in one fell
swoop, but rather in what seems to be small, insignifiecant sinounts, If action
is not. taken now, this country may some day \\‘11\0 np to a press that st rely
only on what government agencies hand out, that can not effectively investigate
corruption or must serve as a government:l investigntive ageney, That situation
is ecertainly not desirable, hnt it is not diftienlt to conceive in today’s context.

In response to the question “Do reporters feel intimidated hy the (hreat ot
subpoena ¥ I think that can best be answered by stating that several have nlready

_been sent to jail and others have expressed the opinion that they wonld 1.1tlu-1

o to jail then reveal their gsonrees.

But I snbmit that if news people have alreandy consi(]ere(l the possibility of
going to jail, then certainly they are feeling pressure from some.quarters.

I believe that if we start with the premise that the American people are en-
titled to know all the information that is available, either through oflicial
channels or - throngh confidential sonrces, then we st conclude that the vehicle
used to disseminate that information, n.unely tlie press, mmst not he hindered in
eathering that informuation,

Beginning with the. case of Tulm Peter Zenger, the press lms exposed many
misdeeds of both political and civie figures .uul in most eases, once the inforia-
tion was known the citizenry or the :,fmmnmonr acted to institute reforms, |

This is an important function of the press—to scek out and find corruption
and to bring that cormmpfion to the attention of the Ameriean people. If the
people (]ocule 1ot {0 act on the informaiinn, so be it. But first they must have that
information.

It the press can be constantly subjeeted to government harassuient and threat,
then the people ean never be truly aware. When we ask for an abgoluie privilege.
what we are truly seeking is a reaflirmation of the already established right of
the American people to be informed, that right being embodied In the First
Amendment.

T think there is need here to speculate on what might happen i newsmen are
forced to operate under restrietive codes which inhibit the gathering and dis-
semination of information,

The press in this conntry b<s always plaved the role of the transmitter of
information to the publie. Tt oy is its duty, its obligation and its sole pmrpose for
oxisting.,

There has always been & common understanding that in order to aceomplish

the task of reporting news, members of the press were free to utilize sources of -

information that had to remain confidential. Only 1eLent1y has this faet of life
bheen aggressively challenged.

Because newsmen have heen ordered into court or hefore other "0\ ernmental
bodies, beeause sources were in danger of heing exposged, the process of conduct-
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ing investigative reporting has been seriously impaired. Sourees that were pre-
viongly willing to give reporters information are now hesitant because they
wmiglht be revenled.

‘Phese circumstances have definitely diminished the reporter’s role in uncover-
ing information on crimes or other misdeeds.

Rut further, it is the eitizens of this country wlo will eventually feel the effect
on what information is transmitted by the media,

It the traditional freedom of 1l press is eroded and if the people in the media
ave threatened with jail (erms, then the outcome will be o country where the
people do not have all the information necessary to wmake intelligent, rational
decisions.,

Whoen I had the privilege {o appear before this dls(m"mshed Subeonunittee
in October of 1971 1 ¢losed my testimony with & quote from one of Amerien's most
eminent jurists, Judge Learned Hand, I think it is important to reiferate what
he sstid becnuke his words have such @ profound meaning to this paramount
issue which faces the American people today. Judge lland said of the IMirst
Amendment that it “presupposes that right conclusions are more likely to be
ginthered out of o multitude of tongues than through any kind of authoritative
selection,”

o nuny,” Judge Mand wrote, “thiis is, and always will be folly; but we bave
staked apon it oar ail”

Mr. Basxin. Mr. Chairman, our last witness today is Prot. Vinee
Blasi of the-University of Michigan Law School. He 1s the author of a
report called “Press Subpoenas: An Fmpirical and Legal Analysis,”
involved with press subpenas.

Senator Tun~ey. Mr, Blasi, it is a great pleasure to have you here.
You are a recognized scholar in this area and I am looking forward
to 1("(11110 your (CsLmlou\

STATEMENT OF VINCE BLASI, PROFESSOR COT LAW, THE
UNIVERSITY OF MICHIGAN LAW SCHOOL '

Mr, Brast. T will keep my remavks very brief.

In-the last few years I have studicd this problem in considerable
detail. T have interviewed Peter Bridge and farl Caldwell and Bill
Farr and Paul Branzburg and many of the other reporters who have
been subpenaed. I have done & number of surveys and I have written
extensively on the constitutional issue and am now in the process of
drafting a shield law for the Conference of Commissioners on Uniform
State Laws at the State level, so on any of these questions T would be
glad to oifer you my ohservations.

Senator Tunyuy, Could I ask you, ave your idens contained in any
of the bills before the committee?

Mr. Brast. Well, T have with me the most recent draft which T have
done for the commmsmn It is my own work. It is not a consensus they
have reached, but it is a current draft in progress. I have prov ided
the committee with copics of that. That obvlously is the most pre-
cizo statement of my views. T find that among the bills that have been
submitted that T have had a chance to study Senator Weicker’s hill
comes closest to my views and the testimony Senator Kagleton gave
this morning comes very close.

usseni,ml]y I would make two basic points. Fivst of all, the dis-
tinction between investigative proceedings and adjudieative pro-
ceedings to me is critical. I do think, as Senator B agleton has testified
and Senator Weicker has proposed, that an unquahhed privilege for
investigative proceedings 1s necessary. Second, when you get to ad-
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judicative procedures—and here I would also include some agency
enforcement proceedings—wlien you get there I think some qualiti-
cations are appropriate.

The second point picks up on remarks you were making. I do think
more attention should be paid to procedures. I have tried to tighten
up the standards, but I do think when it comes time to mark up the
bill that you should spend a great deal of your own time on pro-
cedures, such as exactly when appeals may be taken, on whom are
the various burdens ol proof, and things of that sort. I have tried
to do that with this bill I have given to you.

Senator Tunxey, I think it would be appropriate to have your hill
or proposal included in the record at this point.

Mr. Brast 1t is only a working paper at this stage, The conference
of Commissioners on Uniform State Laws will be publishing a fivst
public draft for proposed heavings in Washington later this month,
I gather the record won't be made public at this point.

Senator Tuaney, Would you care to summarize at this time the
provisions that you have contained in this draft?

Mr. Brast. Surely,

Irirst of all, I think that it is primarily a specialized segment of
journalism, a profession that is affected in quantitative terms by the
subpena threat and this is investigative reporters. Also the harm
is not so much in getting a particular scoop, it is in the number of
sources. What newsmen need is to be able to talk to the vank and
file. So I would limit the privilege to those reporters who can state
nuder oath that the information in guestion conld be obtained only
by reaching an understanding with the source that the contents of
the information or identity of the source would not be disseminated to
the public or that serions harm to an ongoing source relationship
would result if the information were disclosed. .

Then I would word the exceptions, which would oily apply in
adjudicative proceedings to require the party seeking evidence to prove
by clear and convineing evidence, one, that it is highly probable that

* the professional disseminator of information, that is the term I would

use rather than reporter, could give valuable evidence which is rele-
vant to a significant issuc in the proceeding, and, two, the party
seeking cvidence has expended a substantial amount of time in in-
vestigating all other sonreces of information relevant to the issue,
and three, it 1s especially important that the professional disseminator
of information give evidence beeanse cither (a) it is more likely than
not that the professional disseminator of evidence can give evidence
that is more important to the determination that all the other cvi-
dence available from other sources, or (b) the issue to which the
evidence is relevant is so important and so closely contested that a
just vesolution of the adjudicative proceeding would be impossible
unless the professional disseminator of information is required to
give evidence. That is how I would word the standard at this stage.

There is one other point if I can mention it. There has been a good
deal of tullc about whether the privilege should apply to the states or
not. I must say that my first reaction on this several months ago was
probably that it should not, that there was some doubt about consti-

-tutional power, I remember I was talking to one reporter and he
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snggested how about the Commeree Clause as a source of power and
I said I guess you can make anything come under the commerce
power, I didu't think it was a very good basis for the Civil Rights
Act of 1964, Ldon't ke the idea of manipulating the Commerce Clause
in that way,

I have.had a series of discnssions with a nnmiber of leading consti-
tutional scholiars around the country and it is funny Low often the
following reaction takes place. We say what about the Commerce
Clause and we start to think about it and we realize that, No. 1, in
terms of goods crossing state lines it is clear this is more of a Com-
meree Clanse problem than many of the economic problems, When
one person can’t get a story in one state you and I are affected and
there is a very strong Federal interest it scems te me in protecting
the flow of information because decisionmaking at the Federal level
depends npon the work of investigative reporters around the country.

I feel very strongly that the privilege should cover the states anc
would be upheld by the Supreme Conrt if it were challenged. It wonld
put e out of business with the Uniforn State Law Conunission, bnt
that is okay. ’

Senator Tuxwey. That is interesting.

Do you have any information which wonld indicate whether those
states that have newsmen’s privilege laws which are of an absolute
nature have been hindered in the so-called search for the truth? Do
we know of instances where newsmen have invoked the privilege in
trials in State courts in such a manney as to hinder the judicial process?

Mr. Brast. Certainly not in a quantitative sense. There are partic-
aular instances when a particular party in a dispute wonld like to
subpena & reporter and under an absolute privilege cannot do so. But
if you are talking about any overall hindrance, any quantitative fact,
I think there is none. A number of prosecutors 1 interviewed on this
problem said they thought on the whole the privilege helped them
for a number of reasons. ‘One was that before this became such a
symbolic issne there was a great deal of cooperation among reporters
and law enforcement anthorities, a great deal of voluntary cooperation
and as a result of all the subpenas that have heen thrown around in
the last couple of years that cooperation has fallen off dramatically,
and the second is prosecutors as well as others get a great deal of their
leads from good investigative reporters, particularly when yon are
talking about cracking the sulycultures, which are very hard to in-
filtrate or Jearn about.

I think on the whole that you really cannot say that in any sense
that law enforcement. or other interests wonld be largely affected.
In fact, if T were o district attorney I wounldn’t spénd a minnte of
my time fighting this kind of privilege bill. I think of individual
sitnations with a particnlar person involved, that is why T don’t think
it ought to be absolute. ' '

Senator Tuxxey. But your information is, in talking to district
attorneys and proscentors, that no States where they have an
absolute privilege, that law enforcement has been advantaged or
disadvantaged ? :

Mr. Brasr. T think that is righit. T think the same advantage to Taw
enforcement could come from qualified privilege. Again, if you pick
up on the emphasis that you snggested, the veal problem is tlie number
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of subpenas, 1f you can greatly reduce the munber of subpenas to
reporters and other disseminators of information, the problem would
be alleviated. There would be very few in whieh there is evidence to
bie had that is critical. The namber would be so stnall and the climate
of anxiety and the fears of sources would be minimal, it scems to me.

Senator Tuxxsey. What about. libel, would you 5_{1.1nt an exemption
for ]ibol?

My, Brasr. Tibel is very troublesome. T would not grant a blanket
e\elnptmn T think the testimony Mv. Tume gave is persuasive. I do
think that the combination of the New York Times privilege and o
newsman’s privilege to gather can be detrimental, T €hinle. 1f Indecd it
is important to prove actual malice and you I Ve no w ay at getting
at the source, that is too much of a privilege. So the plol)lun is tv ying
to specity tllose Iibel cases where, No. ] there is defamation 1m1
No. 2, there is a substantial chance ol proving there will be disregard
sho\\n 1t is very hard to do that. 1t is very hard to establish whether
1618 true or false withont getting at the source.

One suggestion made i the Yale Laiw Journal is that the inquiry
should be broken dow into two steps; first, did the article refer to
the plaintift and was it defamatory and d.mmmng, and once you have

established that then you can get to talking about the New York
Z'tmes problem, and then at that point yow may Le able to divest the
privilege.

I have drafted the curvent statute without breaking down the inquiry
into two steps because it is very hard sometimes to know whether
vou want to go to trial on the issue as a lawyer if you have no idea of
whether you will be able to discover the source eventually. But my own
thinking has been changed a little bit by what Mr. Hume said, and I
want to o back and redraft my provision as it applies to libel.

Senator Toxxey. Youu can i wgine the problem that those of us
sitting up here have of trying to draft legislation when such-an
eminent authority as you says that perhaps his mind has been changed
Dy testimony that he heard today:.

Mr. Brast. It has been a fascinating problemn. Thave been living with
thic for 3 vears and I must say it has seemingly endless dimensions.

“¥hat I would like to do, if you would he interested—1I have found
that this committee which Tam working with, an appointed commiittee
from the uniforin state law commissioners, is extremely wood. I am
generully cynical about eommittees. But this is one in which there
really has been a tremendonsly valuable exchange of viewpoints and
technical drafting suggestions.

I would like to send - you our more recent drafts as they are made.

Senator Tuxxyry. The subeommittee would be happy to receive them.

As T understand your answer with vegard to libel, you tend to agree
with the Cervantes decision and the rule of Jaw annonnced in the
Cervantes decision?

Mr. Brasr. Yes, I do. Again, I would like to ponder more into draft-
ing, but I agree with the basic idea of Mr. Flume suggested that a
bI.m]xet cwmptlon would be terrible. Libel suits conld be used to smoke
out a sonree. ‘The goal should be try to find those few cases where there
really is a good chance that there was a defamation and there was
reckless dlsmgm d. How to do that is very diflicult. "The general stand-
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ard of my statute for all adjudicative situations would probably be
one, but. 1 think it could probably be improved,
[The prepaved statement follows:]

rerankn REMARKS oF VINCE IILASI, I’ROFESSOR or Law, Thk UNIVERSITY 0F
MiculcaN Law Sclroon

Iirst, let me thank you Lor inviting me to testify before you.

I have spent the past two years studying this problem and have written a
lengthy report, of which I understand each of you has a copy, and unwmerons
articles on the snbject. Currently, I am the Reporter for the Uniform Law Com-
missioners’ committee on a Uniform Kvidentinry Privilege for I’rofessional Dis-
sentinators of Inforination. In this capaeity 1 have been deeply involved in deatt-
ing a shield uw for use nt the siate level, the wost recent draft of which 1 have
inchirded as an appendix to wy remarks,

In my opinion, two principal value judgments should informn your delibern-
tiong, The tirst is that professional disseminators of -information, tike virtuilly
all other citizens, shonld have to give evidenee in those rare instances in which
they possess information that is clearly iudispensable to a fme adjudication ol
it specifie dispute. 'Che second is that wheu the value of a professional dissemina-
tor’s evidence is marginal, speculative, or questionable, he should not be required
to diselose the information if bis doing so might render him less elfective in pro-
viding information to the publie.

[n attempting to implement these value judgments, T recommend that you draft.
your statute with three eriticnl distinetions in mind. IFirst is the distinetion be-
Lween those professional disseminators of information who require a measure of
innunity from subpoenas in order to function effectively and the vast wnjority
af infornnation disseminators who need no sieh proteetion, 'U'he second distinetion
is befween adjndicative proceedings, which mdinarily calt for speeitic evidence
on particular points that are in dispute, and investigative proceedings, which
trpicaily rtuge widely and cmploy informal procedures in gquest of data of a
more general nature. Third, there is the distinetion between subpoenas that are
songht as o last vesort in compelling circumstances and these the are requested
for exploratory or vindictive purposes ar ont of sheer laziness. My own judgment
is that a quailified privilege which is fashioned avonnd these three distinetions
will. confravy to some public assertions, make a substantial contel, ation to {he
flow of information to the public and. will still Teave rooin for those few subpoeitas
which serve legitinmate and overriding evidentinry needs. )

With regard to the first distinetion. 1 do not believe that you ought to single -
out newsmen’” for the benetit of your privilege, It is true that journalists will
doubiless be the primary beneficluries and that, on the whole, jourualists have
more to do with the flow of infornation to the publie than do inost scholars,

-pamphleteers, or tonring lecturers. But the guatity of the information that ulti-

uitely reaches you isnd me depends also on the work of these other disscminators,
particnlarly sinee the facts they learn and the viewpoiuts they develop frequently
itre passed atong to us via the press. Thns, from the staudpoint off the flow of in-
formation to the pulblic. which is the perspective from which this legislation
mnst he viewed, it would be desirable to include all those disseminators of infor-
mation whose capacity tu function is iinpaired by the subpoena threat. The prob-
lew is that such a broad evideutinry privilege conld easily swallow up the basie
principle that investigative and adjudicative tribunals are ordinarily entitled to
lave the evidence of inveluntary witnesses., If, liowever, the privilege were
limited to those information disseminators who could justifialdy elaim to be pro-
fessionals, this problem would be largely dissipated. IMurthermore, nnder such a
restriefion, the benefits of the statute would be coneentrated on those who, by
aud large, depend wost on eonfidential relationships with sources aud who cin
be said to coutribute the most to pmblic enlightenment. Accordiugly, 1 suggest
that you fashion your bill to cover “professiona] disseminators of information”,
defined as those who carn their principal livelinood by, or regularly spend at
least: twenty honrs per week in the practice of, obtaining information for eventual
disseminafion {o e general public by means of mass reproduction facilitios,
Furtlier pursuing the first distinction, I think yon should restrict the privilege
to those professional disseminators who can, in good conscience, state that
they were able to obtain the information that is the subject of the subpena
ouly by giving the ource an explicit promise of confidentiality or that serious
harm to an hmportant, ongoing source relationship is likely fo result if the
information is disclosed. In setting out this requirement, you would be properiy
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rejeeting the argument put forth tn some quarters of the press that the ques-
tlon of contlieting ethienl obligations to sources nud to society should be resolved
by the jonrnalism professlon rather than the legal professlon. Yonrs would not
be u privilege giving substantinl antoneny to o protession, annlogous to the
attorney-ctient, doetor-patient, und priest-penitent privileges, Likewise, It would
not he a privilege reeognizing “the obligations of honor mmong gentlemen™, ax
the original common-law privileges were cluracterized, I nn analogy I8 neces.
sury. the privilege would most closely resemble that possessed by pollee Informers,
The privilege is justitied only when it helps o governmental institution—in the
one case the prosecutor, In the other the cleetornte—obtaln the nformation it
needs if it is to fulill its responsibilities.

I also recomniend that you not provide for ltigation over whether n promise
of confidentiality was neeessary to get the juformation or whether harm to
ohgoing source reliationships will result from disclosure of the ifnformation.
These propositions would ordinarily be impossible to establish withont the testi-
mony of the very source whose identity or additlonal information is heing
songht, Beciause impact on the information flow s likely to be so speculative
and so diflienlt of proot, 1 fear that nuy procedure calling for a judicial determi-
nation of such impact would produce an unacceptable varianee in results. In-
stequd, you ought to provide that the professtonal disseminator’s estimnfe of
impact on the information flow, made under oath with a detuiled and specitic
necompanying aflidavit, is conclusive. Should the disseminator file an atlidavit
that is insufliciently detailed he eould be foreed to rewrite it, with the sanetion
of a eontempt citation shonld he persist in his evasiveness., If e were to lile
an untruthful aflidavit, he could of course be convieted of perjury.

Having limifed the privilege to those sittntions in which the information flow
is threatened, you should rvestrict the exceptions ‘to the privilege to those
instances in which theve is o substantial evidentiary gain to be had by reguir-
ing the disclosure of the information, Accerdingly, I suggest that the privilege
he superseded only in an adjudicative proceeding under certain enrefully defined
conditions, Central to this decision is the sccond key distincetion—that hetween
investigative proceadings and adjudicative proceedings.

Lou often dizenssions of the subpewit power in general. aud . pross subpenins
in particular. lump together the evidentinry interests that are served without
distinguishing the various kinds of proceedings for wlhich compuisory process
is authorized. This is o great wistnke. ¥For there can be uo question but that
sibpoenas ave infinitely more important to adjodicative processes than they are
to investigative processes,

Seldom will an investigation he so narrowly focused that the information
possessed by a single, involuntary witness will alter the outeome. Typieally.
invostigative proccedings are exploratory in nature—they scek to discover
lesteds or to gain perspective. Co-operative witnesses ean be most helpful toward
these ends, but witnesses who appear only under compulsion will luadly ever
confribute information of real value. There simply is no way to compel sone-
one to be expansive or suggestive. Furthermore, even if the snbpoena power
were as valuable to the investigative process as it Is to the adjudicative. it ix
difiicult to maintain that investigations play as important a role in onr society
ax do adjudications. When there is a conerete dispute between contending
parties, identifiable persons are affected by the deeisions that are remehwd,
Sometimes investigatious do indeed change the eourse of publie policy, but
more often they merely confirm pre-existing ontlooks or generate recommendat-
tions that are not implemented. And not only are investigntive subpoenas of
dubious evidentlary, importance in an overall sense, but also it is virtnally
impossible to determine intelligently when a partienlar situntion presents an
exeeption to this generalization. The typical investigative proceeding is clur-
acterized by iuformal procedures, a casual or nou-existent delineation of {he
issue under inquiry, the loosest possible standards of relevance and probative
weight, and a step-by-step scenario—all of which makes sense in lerus of
investigative efficncy hut makes it extremely diflicult to estimate the likely
evidentiary value of a subpoena which may entail a signifieant ecost in terms
ol other societal values. .

When one examines the other side of the ledger, it scems clear that on the
whole investigative subpoenas do significantly more damage to the information
flow than adjundieative subpoenas. The sonrees of professional disseminators dry
up for a myriad of reasons, but a major eause is due to resentment of the dis-
seminator for his eomplicity in what is pereeived ag a partisan, vindictive
proceeding. In theory, and for the most purt in praetiee, the process of ndjudica-
tivn is objective and apolitieal in nature. Iuvestigutions too often are not, and
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herein lies the cause of mueh source disenchantment and withdrawal. In addition,
it shiould be noted that the damage to the informatien flow is in part a function
of the number of subpoenas that issue over a period of time beeause this af-
feets how individual sources perceive the subpoena threat. If the power to com-
pel evidence fromn professional disseminators were limited to adjudicative pro-
ceedings that have reached the formal stage, the quantitative incidence of sub-
poenats would be greatly reduced and the perception of the threat by sources
would diminish eonsiderably in consequence. There is much to be said, there-
fore, for a privilege which treats investigative subpoenas issued against pie-
fessional disseminators of information as a separate dimension of the problem,
the analysis of which need not be eomplicated by a consideration of the very
real evidentiary values that subpoenas serve in the adjudieative context.

I conclude that an nnqualified privilege against investigative subpoenas is in
order for those professional disseminators who ean swear in good conscience
that harm to the information flow is likely to result if they are maude to give
evidence, The evidentiary gains to be had by investigative subpoenuas against
professional disseminators in these circumstances are minuseule, particnlarly
when one takes into account. the depth of conviction on the issue which leads
many disseminators to aceept juil sentences rather than give their evidence., In
my jndgment any attempt to delineate a narrow set of exceptions to the privilege
is not only unnecessary from an evidentiary point of view but also would con-
stitute an irresistuble invitation to abuse, given the unstructed procedures of most
iuvestigative tribunals and the partisan zeal that so frequently permeates their
proceedings.

Grand jury proceedings present a specinl case, They full somewhere between
purely investigative proceedings and those that are essentially adjudicative in
nature. Particularly when the prosecutor has proposed that a named individual
be indicted, the grand jury proceeding has many of the attributes of an ad-
judicative heaving. I amn of the opinion, nonetheless, that all grand jury pro-
ceedings should be classified as non-zdjudicative sych that professional dis- -
seminntors are privileged against having to give evidence if their eapacity to
provide information to the public would thereby be harined. I have reached this
eonclusion for a number of reasons. First, grand jury proceedings are so informal
that a qualified privilege geared to notions of probable cause, relevance, ex-
haustion of alternatives, and the relative importance of the evidence would
be very difficult, if not impossible, to administer in that sefting. The secrecy
of grand jury proceedings, perfectly justifiable in many respects, only exacerbates
this problem, Also, it should be noted that the quantum of evidence necessary to
secure the return of an indictinent is quite minfinal. A professional disseminator’s
evidence'is likely to spell the difference between the return of an indictment or
its dismissal only when he was the sole eyvewitness to criminal behavior. Ordi-
narily. he will be in this position only by giving his sources a promise of con-
fidentinlity backed by a pledge to go to jail if necessary. In these circumstances,
there is no evidentinry gain to be had by subpoenaing the professional dlssemni-
nator and, if reporting of criminal hehavior is deterred in the future because of
the threat of jail, much important information to be lost. Particularly since the
issue of how best to deal with vice-squad crimes such as drug use, prostitution,
gambling, and homosexuality is of such vital contemporary concern, this pos-
«ible disruption of the information flow should weigh heavily in the balance. I
thus believe, despite a general predilection against absolute legal standards,
that an unqualified privilege against grand jury subpoenas is appropriate.

When one turns to the problem of adjudicative sulpoenas, it is far more diffi-
cult to give statntory expression to the distinction between subpoenas that serve
substantial evidentiary ends and those that do not. Two important gquestions to

. address at the outset are whether a distinetion should be made between civil

Tt © adjudications and criminal adjudications, and whether the statutory standard

should be of the mechanistie, per se variety so as to achieve the maximmum in
predictability at a possible eost in lack of flexibility.

Concerning the first questlon, I do not believe it is.advisable to distinguish
between civil and criminal proceedings. Admittedly, forceful arguments ean be
maile to the effect that criminal trials are more important from a societal point,
of view than civil trials, and that criminal prosecutions depend more on the
kind of evidence that professional disseminators tend to acquire. It wonld be a
mistake. however. to belittle the importance of civil litigation in general, or to
dismiss out of hand the value of the evidence that professional disseminators
can sometimes contribute to civil trials. This is especially true with regard to
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actions for defamation. A plaintiff who is required nnder the Supreme Court's
decision in Metromedia v. Rosenbloom to prove that the defendant acted in reck-
lesy disregard of the truth will almost never he able to meet such a demanding
burden if he cannot discover the identity of the defendant’s sources for the story.
Civil actions by demonstrators against law enforcement officials for violation of
their civil rights form another class of dispntes regarding which professional
dissemninators may possess important eyewitness evidence that ought to be
compellable under carefully limited circumstances. One should also take into ac-
count the desirability of having & uniform standard to govern all adindicative
Droceedings so as to forestall a party from bringing one kind of proceeding in
order to get evidence or leads for use in a different type of proceeding. On balance.
the desirability of having a uniform standard to govern all adjndicative pro-
ceedings so as to forestall a party from bringing one kind of proceeding in order
to get evidence or leads for use in a different type of proceeding. On balance,
therefore, I urge you not to design separate standards for the two broad cate-
wories of adjudicative proceedings.

As for the type of standard that is most appropriate, I think You shonld
place a preminm 6n flexibility and the capacity to respond to the nuances of the
particular fact situaticn. Consequently, I recomirend a comparatively ad hoc
rather than per se set of exceptions to the privilege. If the essential function of it
statutory privilege were to provide an explicit gnaranty of confidentiality at
the moment of source-disseminator contact, then a highly predictable per se privi-
lege would be desirable so that sources and disseminators could know at that
point exactly what informmation was protected and what information was subject
to snbpoena. But that is not how things work, No reporter can get sensitive infor-
mation from & source merely by brandishing a privilege. First a relationship of
trust must he es{ablished because the reporter can always break a promise nf
confidentiality and turn over the information voluntarily. And once a genuine
mntual trust i8 established, the exact wording of the privilege is seldom a toplc

- of discussion anrd doesn’t really matter for the reporter will almost always

promise to accept incavceration rather than breach the trust. What makes Pe-
porters willing to make such pledges, and sources willing to believe them, is not
the wording of a per se privilege bnt the belief that things will never come to
that end, That calculation, in turn, depends most of all o how many reporic:s
are actually heing forced to testify against their sources and in what circum-
stances such testimony is being compelled. In other words. the prcise wording
of the privilege i< not what reaily counts; rather, the key cousla.cation is the
way disseminators and sonrces Derceive the snbpoena threat. If ¢ne begins, as
1 do, from the proposition that disseminators should he required to disclose their
information in those rare instances when their testmony is really likely to change
the ontcome Of a case, theu it is clear that a flexihle standard can do a hetter
job of reducing the number of subpoenas that are ultimately issued than can
1 per sc rule, which must necessarily ent a broader swath of exceptions,

One other consideration deserves mention. Apart from lack of predictability.
the chief drawback of a flexible standard is that decisions concerning its appli-
eation may be inflitenced to an unhealthy degree by sympithics and binses peculiar
to the individual decision-maker. I snggest a standard that minimizes this pos-
sibility by requiring a very detailed specification of need Ly the subpoenaing
party and by insisting on a clear-and-convincing burden of proof with regiurd to
this need. In addition, I recommend that you minimize the cost to the infornuation
fioww of such individualized adwministration of the standard by providing for
a sispension of contempt sanctions against the disseminator nntil all appeals
regardiug the privilege elaim have been exhansted.

1f protective procedures of this sort are instituted, I feel coufident that a
tightly drawn qualified privilege can do the job. I suppoese that adjudicative pro-
ceedings be governed hy a refinement of the qualified privilege that Justice
Stewart advocated in his dissent in the Branzburg case. In order tn overcomne
the basic privilege, a subpoenaing party shonld have to establish by clear aud
convinéing evidence three essential propositions. First, he must show that it
is more likely than not that the professional disseminator has informatiou
which is clearly relevant to a significant {ssue in the dispute. Second. the sub-
noenaing party must demonstrate that he has diligently attenpted to obtain
the information by alternative means that are less injurious to the flow of
information to the public. Third, he must prove that whatever information is
obtainable from aiternative sources is clearly inadequate. Under this proposal.
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none of these propositions could be established by mere plending Rathoer, the
subpoenning partly would have to subnlt n detniled nﬂll(lu\-lt specitying in
almndunt detadl exactly why enchi i« true,

From what I have seen of press-subpoenn disgmtos, no Nllhp()ulltllllK purty will
he alle to satisfy the speeltleation requirement or be willing to endure the
statute’s provedural demands nuless there Iy o high probabitity that tealy pivotal
evidence I8 nt stake, Thig will so seldom be the enxe that the number of sub.
pocias timt wonld altimately 1ssue under sueh a qualited priviiege would be
very low Indeed, If so, the subpoenn thrent wonld no longee he an important
determinant of source behimvior, In short, 1 think that a statute drafted nlong
the thaex T have outlined can cotie close to reercating the sttuntion that existed
n few short years ngo before partles begnn subpoenning  reporters so in-
dixeriminately,

Senator Texxey. Well, thank you very much. We appreciate your
coming and giving us tlw benelit of yonr wisdom,

T ¢ vmmnlttvc Will recess until 10 o ‘elock tomorrow morning.

[ Whereupon, at 12350 pan. the committee was adjourned until

-y

Thursday, Felnuary 22, 1973, at 10 am.]
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NEWSMEN'S PRIVILEGE HEARINGS

THURSDAY, FEBRUARY 22, 1973

U.S. Suxare,
Suecoanrres oy ConstrrurioNan Riaiers,
Coarrrren oN TurJuntemany,
Washington, D.C.

The subeonumittee met, pursuaut to notice, at 10:04 aan,, i room
318, The Russell Senate Oflice Bnilding, Senator Sum J, Lrvin, Jr,
(chairnan} presiding.

I’resent: Senators Ivvin (presiding) and Gurmey. -

Also present : Lawrence M, 3askiv, chiel counsel and stail director;
aul Britt Snider, counsel.

Senator Kevix. The subcommittee will come to order,

Senator Weicker, you are the first witness and I want to welcome
vou to the subeommittee and express owr deep appreciation for your-
willingness to come and give us the benefit of yonr study on this sub-
ject. T know yon have given a great deal of time and consideration
to the subjeet to prepave the bill which in my judgment has much
nierit, :

Weare glad to have youhere today.

STATEMENT OF HON. LOWELL P. WEICKER, JR,, U.S. SENATOR
FROM THE STATE OF CONNECTICUT

Senator Wereer. Thank yon very mneh, Mr. Chairman. In my
testimony this morning I would like to do more than simply reiterate
or republicize the drama of newsimen struggling to protect their new
sourees from the Government. Quite simply, the rhetoric already
abounds.

I'm more than willing to leave it to others—who have testified
or who will testify—to dramatize the impact of this strnggle. o

Instead, I'd like to serve this conunittee in its legislative task,
by setting forth information testimony on the specific legislative prob-
Tems you face. ’

The complicated respopsibility you are undertaking, will, in the end,
vield only to thoughtful, well-informed consideration of fnndamental
logal questions. I feel a direct responsibility, therefore, to assist in
that most serions and diflicnlt task, - :

Judging from numerous deliberations that I've experienced and
witnessed in recen. 1onths, four basic questions must be intelligently
handled, if the Congress is to produce sound and wise legislation.
My testimony will focus on these four questions:

Tivst, do we need legislation at all—or alternatively, could n legis-
lative solution be counterproductive?

Second, is the publie’s right {o news “absolute” or should it be
balanced with other fundamental needs and rights of society?

(145)
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Third, what is the extent of Federal legislative authovity; or put
another w .w should Congress preempt St.lt(, legislative anthority in
this matter?

And fourth, should Conmecs enact (11‘0111]1\' drawn and unam-
higuous standards, as opposod to broad and sweeping legislative
pmwsmns"

In addressing the first question—whether we nced legislation at
all—it is nnpmt.\ut to set out a framework for viewing “this whole
issue of Government intrusion on news sources.

To begin with, the recently publicized plight of newsmen isn’t our
first. experience with dramatic jailings of newsmen. Even the young
Benjamin Franklin, while serving as an apprentice, was brought
bofore a Government l)Od) and quostloned about a news source. In
that very case, Franklin’s editor was imprisoned for a month when
he refused to reveal his news source.

If threats to hold newsmen in contempt are not new, it cannot be

said with equal fervor that the overall effect of recent attacks on news-
o-lthormo is old hat.

On the. contrary, the dramatic increase in scope and-intent of sub-
penas and other events over the past 4 years has generated consterna-

- tion and apprehension thronghout this \"nhon,

Simply stated, then, the problem is this: Widespread activities,
such as subponns. speeches by Government officials, or “ouidelines”

from the Justice Department—all of which may have little empirical

sienificance in and of themselves—have nndoubtedly combined to
ereate a highly visible and distinet awareness that news sources had
hetter be ('moiul—orl)('ttm yet, be quiet!

If we put the problem in proper per spective, it's really a question
of a rather frightening “message” that’s been telegraphed throughout
our society. We must now resfore the proper sense of confidence to
those whoare potential sources of our news.

Reason and responsibility will fight the fear we ave dealing with.
Txtremes are not needed.

My analysis, to this paint, indicates only the nature of the problem
we faee. To answer whether a legislative solution is appropriate, we
must look at other facts. )

Judging from the nature of the problem, it would have seemed far
mofm able for the Supreme Conrt to have dealt with it when they

faced the issue last June. Unfortunately—and in contrast to popular
myths—there was no hinding legal basis for the Conrt to act upon.
The first amendment. does not address itself to the right of newsmen
to protect sources. It says simply “Congress shall lll.l]\(‘ no law

abridging the freedom of speech or of the press.” Tt is a prohibitory
statement. and asserts no positive obligation on judicial creativity—
except perhaps when interpreting a %pomﬁc legislative enactment. At
best, there is a “spirit” or “intent™ in that nmendment that the. Comrt
could have nsed as a springboard for innovative judicial leadership.
The Court did not take that path, and their decision is clear on its face.

Nor can we look elsewhere in the statutes for some codification that
pertains to rights of a news source or newsman to some confidential
relationship.

In essence, then, there is no affirmative law to protect \\hf\t we all

talk nbontasn“free press.” . '
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We might have hoped for some action from the execntive hranch.
And -1lthou“h we did see the Justice Departient issue a seb of “Guide-
lines for the Attorney General on Press Subpoenas” in 1970, this is
not an appropriate o adequate solution. To begin with, it ig the
wrong message—Dbecause it spells out “how ko™ get ab news sowces, not
“how not to® .1b1:cl<rc a freo flow of news. Kven more important, ad-
wistrative uwul.mom have o fundamental flaw. They depend on
the whims and Winds of acininisteative fancy—they can be rescinded
in aninstant, without debate or public participation.

So the answer to my first questiont is that legislation is needed. 1t is
needed beeause there is a specific problem to be dealt, with. It is needed
because, contrary to popnlar myth, there is no other, legally enforce-
able basis for protecting the public's unh( to news. Jt 1S neulvd hecnuse:
there are those who would cheapen the ¢ ‘spirit” and “intent” of a free
press.

Now, let me add one word of caution.: Aithough legislation way
be needed, this does not mean just any picee of l(wlsl.mon ITarsh or
extreme measures that leave us with nnwanted side ellects, or widely
disruptive statutory precedents, would be ill-advised.

Legislation springing from hysteria is not needed. Legislation to
deal with the practical aspects of the problem is needed—it is all that
is mukd There is an old adage in the law that “hard facts make
had law.” Let us not allow hard facts in this case to sw ay us o bad

Tasw that in the end will be an unconstitutional law—and therefore no

law at all!

The gecond issue I wonld ]l]\L to comment on this morning is whether
the public’s right to news is “absolute,” or whether it should be bal-
anced with other fundamental needs and rights of society.

I'd like to mention at this point, Mr. (*h‘mm.m, a statement 1 have
Lieard oveir the last few weeks and d.usr/’lhc statement was mace that
an absolute and preemptive bill is a pohhc al impossibility. \[.1) I point
out that an absolute bill is a constitutionally impossible bill. That is
the point. Not that it is a political nn])oscxblhn

We have a first amendment to the Constitution, but we also have
sixth amendment. Unless yon are willing to dispose of the sixth
amendment, then believe nie, an absolute bill is a constitutional in-
possbility, and I thinlc that ouoht to be said clearly at this point in
time.

Senator Ervix. If T may mtm rupt at this point the cohunnist, Mr.
Kilpatrick, made a statement the other day to the same effect.

Senator Wercker. Thank you. ‘

Now, this is at best a_complicated question, and T will try to reason
it tlnonwh by approaching the issues step by step.

First, T feel it is important to understand what type of legal-con-

“cept Wo are attempting to eniploy. One technique that is often put

forward is that we arve embarking on something ‘akin to ev ldcnh.n\
privileges, such as those granted to a husband and wife.

Not surpusnm]v those court cases which have considered the rela--
tionship of a newsman’s privilege to a common law_privilege (such as
Brewster v. Boston Herald- 27‘(12}62@9’ Corp., 20 F.R.D. 416 (1957Y)),
have concluded that policy rcasons for the newsman’s evidentiary
privilege are lacking. To illnstrate this, we must look at the four basic
eriteria cited by Professor Wigmore, the leading scholar in the law
of evidence as necessary to ostlbhsh & eommon law pr 1\'110
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First, the commumications must originate in a “confidence” that they
will ot he disclosed. What this means is that wlhen a wife talks pri-
vately to hew hushand she does 1ot expecet any part of that conversa-
tion to be repeated anywhere, at any time. On the other hand, when
a news source tells something.to o newsman, his whole purpose is to sce
that the story be told—in public. v

Wigmore's second criteria reqnives that confidentiality be an essen-
il part of a “relationship” between the parties. To the hest of my
knowledge, there are few ongoing “relationships™ between newsmen
and their sources, at least not the type of relationships that are held
together—Tlike 1 marringe or religious alliance—hy private talks and
interchanges which stimulate, henefit, or foster an interdependence
hetween each other.- .

Wigmore's third criterin—that the community have an interest in
fostering this relationship—is again oft the wmark. The comnmunity
has no Interest in the personal, private relationship between news-
men and their sonrees, but only in the information which is disclosed
from their dealings. i ,

Finally, Wigmore’s fourth critevin—that injury from disclosing
the content of the communications mnst be greater than the benehit
eained by the corveet onutcome of litigation—is not necessarily met
by the news relationship. There is often no injury from disclosure of
the content of contmunications—after all, that 1s the whole point of the
relationship. : )

An additional point that must be made with vespect to privileges
1s that, as opposed to all existing concepts of evidentiary privilege,
the neswsman would be the person asserting the privilege. In contrast,
for example, a lawyer-client privilege belongs to the client, and the
client may waive it regardless of his lawyer's wishes. Furthermore, for
the first time we would be asked to contemplate a privileged commu-
nication in whiech someone invoking the privilege could pick and
choose as to what parts of the relationship or’ communication they
would reveal. - ' ,

inally, the other professional relationships protected by common
law privileges are fundamentally different. from the relationships
newsmen would protect. Those professionals to whom a common law
privilege is now extended provide a real and needed service to the
persons who seck theiraid, - )

Tt is clear that an evidentiavy privilege isn’t appropriate.

Where, then, does thislead us? '

Perhaps the best analogy to what we are dealing with is the “inforin-
er’s privilege”—a velationship which permits law-enforcement officors
to refuse to disclose an informer’s identity. Resemblance Detween
the two situations lies in the underlyving Tegal justification that, in its
absenece, valuable infornation would be lost.

Now we come to the erncial point. When a witness who refuses to

Canswor aoauestion on the first amendment grounds is confronted with

the acensed’s sixth amendment vight to compel testimony, it has
heen held—in the landmark ease of Rowiaro v. U.S., 853 U.S. 53 (1957),
that sixth amendment rights are of sufficient importance to override the
Government’s interest in maintaining the confidentiality of its inform-
ant relationships. The Court, in another landmarlk case. Barenbleai! v,
U.S.; 260 T7.8. 109 (1959)), stated that “when an abridgement of the
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first amendment flows from an otherwise lawful Government action,
the resolution involves a balancing of the particular interests.”

Mr. Chairman, beeause we have certainly heard a great deal about
the first amendment, but T think it is important to read the sixth amend-
ment: ' - :

In all eriminal prosecntion, the accused shall enjoy the right to a speedy and
public trial, by an impartial jury of the State and distriet wherecin the crime
shall have been committed, which district shall have been previously ascer-
fained by Iaw, and to be informed of the uature and eanse of the accusation;
to be confronted with the witnesses agninst him; to have compulsory proeess
for obfaining witnesses in hig favor # * *

This a also a right we all have. Flow frightening to live in a nation
which does not have a free press, but how frightening to live in a nation
where we cannot face owr aceusers. And that is why T said this is a
job that is going to require tremendous legislative skill, not dema-
wogery, Demagogery is the one thing that can rip apavt the one thing
we all have that is valuable—that 13 the Constitution of the Tinited
States, and that stands ahead of everything.

T would suggest, this morning, that the Congress follow this well-
considered path alveady stalked out by the Court.
We've established that were not dealing wi
strict evidentinrvy privilege,

We're not even concerned with any person’s privileged status—
but rather with the publie’s right to know. At best. we have a legal
analogy to the protection granted informers. The Court, as well as
numerous logal scholars, have seen fit to “balanee” our own Govern-
ment’s first amendment “interests™ in the confideniality of informers.
T would encourage a continnation of this concept of balancing in our
present legislative task.

This, however, leads ns to the issue of whether balancing is either
proper or wise.

We need not search far—no farther than the citation of 21 separate
landmark eases in the recent Branzduig opinion, also referred to as
the Caldwell case-—for anthority that—and I quote— '

Laws serving substantial publie interests may be enforced against the press
as against others, despite the possible hurden that may be hnposed.

© Again I quote:

It is clear that the first amendment does not invalidate every incidental
hurdening of the press that may result from the enforcement of civil or eriminal
statutes of general applicability,

th absolute 1'ig]nts to a

Beyond these speeifie statements, theve is ample authority for balane--
ing fvst anendment vights. '

The press, just as every one of us in this room and every citizen in
this country, 1s helped by the sixth amendment of the Constitution of
the United States.

T submit, therefore, that rights specifically granted under the sixth:
amendment—rights to cvery man’s testimony—can, with all due pro-
pricty. be balanced with rights that are at best “derived” from the
“spivit” of the first amendwent.

Would this be a wise course of action ?

Yon will recall that when I carvlier outlined the problem we are
facing, I took pains to point out that the real problem is not found in
the extreme cases, such as dramatic jailings, which have been with us

ERIC

Aruitoxt provided by Eic:



O

ERIC

Aruitoxt provided by Eic:

150

for centuries. The problem is found instead in the scope and depth of
public fears—which has a primary impact on drying up sources of
news.

There is no need then to jump to legislative extremes—we can cover
the scope of normal experiences by assuring a balance in favor of nows
sources in those cases. Only when we reach the immusnal and compelling

:ase—the nrder, the rape, and so forth-—would the balance shift.

It is a sensible form of protection. It does the job. It sends a clear
message becanse it does not sacrifice predictability, so Jong as careful
standards are employed, and it does not set unwieldy, unnecessavy, ov

. haunting precedents.

THE EXTENT OF FEDERAL LEGISLATIVE AUTIIORITY

The third basic issue this committee must resolve is whether Con-
gress should preempt State legislative authority.

One theory that is often put forth in favor of preemption is that
first amendment vights are among, the rights that are protected under
the words of the 14th-amendment—vhich mandated “equal protee-
tion of the laws.” As we all know, in recent years the 14th amendment,
inclnding all rights incorporated into it, has been interpreted as
applying to the States, :

This is all trne; the States cannot undertake an activity today whicl
violates the first amendment, because it will be declared unconsti-
tutional by means of the 14th amendment. o

But there is one important flaw. The first amendment only prohibits
Congress from “making” a law which violates a free press. Similarly.
under recent interpretation a State cannot make such a law. There
is absolutely no language whatsoever in the first amendment that
confers npon the Congress an affirmative legislative authority or .
power. In fact, it says the opposite. Nor is there any precedent for
Congress nsing legislative powers springing from that amendment for
enacting legislation. _

The clauses of the Constitution that grant legislative powers have
been well-established—and this is not one of them. If no positive
legislative powers are granted Congress under this amendment, then
there are no such powers to be incorporated into the 14th amendment,
and thereby applied to the States. Thisroute is closed.

Alternatively, it is said that the Commerce Clause gives Congress
the power to preempt States in regulating a newsman’s testimony. This
possibility requires us to take note of a very important point. What
the Congress 1s considering today is, in fact, a set of rnles as to who
shall, and who shall not, testify before courts, agencies, comnussions,
and legislative bodies. These are procedural rules, no matter how we
try to dress them up. _

Now, we all know that rnlemaking powers, the very powers that we
have used to promulgate the Federal Rules of Evidence, the Federal
Rules of Civil Procedures, the. Federal Rules of Crininal Procedure,
and the Administrative Procedure Act have all flowed from the “nec-
essary and proper clause” of the Constitution. Congress has the power
to enact whatever-laws may be “necessary and proper” foi the func-
tioning of its own body and the specific bodies it has the power to

establish—such as the Federal Court System and the Federal agencics,

departments, and commissions.
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None of these sets of rules was ever enacted under powers found in
the Commerce Clanse. Not only would that be an absurdity, but it
would he u complete irrationality, and nnllification of an immense
body of law and experience. Faced with complete sets of State rules
for every State in this Nation, we are now asked to coutemplate Fed-
eral preemption hanging overeach and every one of them.

Imagine-the chaos which would spring from the rvesultant uncer-
tainty as to when and where the Congress would strike next. There is
in fact no substantive distinction which could recommend against our
imposing all Federal Procedural Acts. On the States, sinee these acts
often promnlgate equally fundamental rights as those we are con-
sidering today.

All this under the guise of regulating commerce?

‘We have no business in the State conrts or other State bodies.

- Tf they indulge in unconstitutional procedures, the courts are there
to strike them down. But so long as they enact constitutional proce-
dnres, we cannot inpose our separate chotee of procedures. We cannot
even do it nnder the “necessary and proper” clause, because that au-
thority extends only so far as the Federal bodies Congress creates or
controls.

Onee again, I cannot recommend the extremes of disruption and ir-
‘ationality. I suggest for your consideration a Federal law for Federal
bodies.

THE NEED FOR CAREFULLY DELINEATED AND UNAMBIGUOUS DEFINITIONS,
STANDARDS, AND PROCEDURES

The final issue I will address this morning is the need for careful
and .unambiguous legislative provisions. This question actually goes
to the “format” of the legislative product—specifically, the nsc of
comprehensive and cavefully delincated definitions, standards and
Dprocedures. - :

I would begin ywith an observation from the recent Branzburg de-

_cision. The majority in that case pointed up the difliculty in setting up

a rule, for protecting news, that would lend itself to “uniform enforce-
ment.” It was noted, in addition, that such uniform enforcement is
absolutely essential to a meaningful resolution of existing difficulties.

I concur in these observations, If the legislation we turn out is to
mean anything, it must not be snbject to the vagaries of ad hoc inter-
pretations. Let us not be naive and say that thisis cured by sweeping,
Yubsolute” sets of provisions. We must still answer who and what are
brotected, and “when” and “how™ they invoke protection. Use of
sweeping words, like “any person”, is no solution. Almost every person
in my Senate office processes information for dissemination to the
public through a news medimm. How, withont specificity, does a court
determine whether these persons can invoke aniews shicld bill to refuse

. testimony ?

This is not even considering that failure to draft comprehensive
and well-delineated provisions may send our legislative product to
the junk heap of “uunconstitutionally vagne” legislation. We must
not only avoid a law that is incapable of uniform enforcement, we
must also avoid a law that is incapable of enforcement at all-—for
vagueness. ' :
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The favorite obstacle to resolving such difficultics is the cvy that
this type of legislation cannot acconmmodate confining definitions.
This argmment—that, for example, we cannot legislate n delinition
nnless it covers every pamphleteer-—(lemonstrates a basic misunder-
standing of what the Congress is doing. :

As I have explained earlier, we are not enacting a law pursiant
to some first amendment, grant of legislative authority. Rather, we are:
implementing the spivit of the first amendment by means of powers
granted under the nesessary and proper clanse. These rulemaking
powers do not in and of themselves restrict us—ub Teast in the sense
that courts are vestricted in their very dillerent role of having to
interpret the first amendment, which they of course interpret as
applying to everyone. _

The only way that the mandates of the first amendment could
come into play would be if and when the court reviews the law we
may pass. We may irrefutably enact rules applying to anyone we
please, so long as this is not unconstitutional,

Would o action here be unconstitutional 2 The answer is clearly—
no!

We will not violate the first amendment by passing a set of
pracedural rules which enlarge newsinen’s existing rights. Ruther than
passing a law abridging a free press, which wonld he unconstitutional,
we are expanding the existing legal protections with respect to the
{low of news. :

Finally, there are practical aspects of the legislative format to be
considered. We will have provided the newsmen with nothing if we
fail to provide “predictability.” 1t is essential to be able to tell with
certainty whether a specific “newsman’ is able to assure confidentiality,
whether he has a bona fide “source’, or whether specifie activity 1s
covered by a shield law. Sweeping terms will have. to “wait” for
court Interpretation,

On the other side of this issue, the public wants equal asswrances
that their vight to their neighbor's testimony is not disturbed by a
sham. They want, and have a right to, assurances of legitimacy—
specific statutory assurances. Indeed this is nothing short of the stake
we all have in maximum confidence as to the integrity of our judicial
processes.

The format presented S, 318, the News Media Source Protection
Act, assures against these abuses and pitfalls. The committee may
wish :to examine the specific internal content of this format, and
reshape it accordingly. IBut I strongly endorse the concept as a path
of good judgment, and responsibile govermment—and I gratefully
acknowledge the same endorsement by 12 of our distinguished col-
leagues it the U.S. Senate. .

In conclusion, what faces tho Nation today are issues as to our in-
dividual rights, as they are embodied both in the fivst and sixth
amendments. '

Several years ago, we all read in the newspapers of an incident
where persons looking out of their windows actnally saw. someone
being knifed in the street below, and they pulled their windews down
and they drew the biinds. . :

I suggest to the subcommittee this morning that in many ways this
Nation has preferred to pull the window down and close the blind,
and that we are in real trouble if {hat situation is allowed to exist.
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As long as we have a free press and one that brings to us the facts
and sounds of what is going on around us, we will*always be able
to malke the proper decisions, That is why the {irst amendinent is so
important. But it is also true, that if in fact there have been ex-
cesses 1 harassing the press of this country, then certainiy I do not
want to see the press use excesses to havass the other vights we are
granted under the Contitution. »

The cusy course for me, for the Government, for the press, and for
you, My, Chairman, and your committee, is to demagogue this issue, -
On the other hand, if we are to leave to this Nation a legacy that
is worthy of what s written in our Constitution, then I suggest we
throw the demagoguery away and get to the business of having an
informed nation, a sensitive nation, & nation sensitive to the needs and
rights of usall.

Thank you very mueh.

Senator Envin, I want to say I share in full measure your views
that constitutionally speaking there can be no absolute privilege. The
Constitution, it scems to me, must be interpreted as a havmonious
document containing provisions of equal importance and dignity and
must be interpreted so as to give the maximum effeet to each provi-
sion without nullifying the other provisions, - .

I think Justice Learned Hand had this in mind when he closed
his Oliver Wendell Holmes lectures to the Harvard Law School in
declaration—substantially he said he ordered his andience to take
up weapons against the absolutes and give them no thought iun the
clfort to serve the first amendment. We ought not to nullify the pro-
visions of the 'sixth amendment as you so well point out.

I wish to say that you have given a very substantial contribution
by your testimony to the work of the subcommittee. Your statement
cvidences the profound consideration and understanding of the
philosophical and pragmatic and constitutional implications involved
m this question.

Senator Wrrexer. Thank you, Mr. Chairman.

Senator Gurxey, Thank you, M, Chairman,

No questions, but T want to commend Senator Weicker, too, on a
very comprehensive statement on a difiicnlt subject. This subcommit-
tee needs all the help it can get to come to grips with this question
and you have helped us alot..

Senator Wrrcker, Thank you very much.

Senator Jirvrx, Thank you very much.

Counsel will call the next witness. A

Mr, Baskir. The Honorable Nelson A. Rockefeller, Governor of
New York. '

Senator Ervix, Governor, Twish to weleome yon to the subcommittee
and express our deep appreciation for your willingness to appear
betore us and give us the benefit of your views on this matter of
crueial importance. '

STATEMENT OF NELSON A. ROCKEFELLER, GOVERNOR OF THE
STATE OF NEW YORK

Governor Rooxerernrer. Senator Irvin, I would like to express my
deep appreciation. It is an honor to appear before your committee.
Allof us hold you in great respect as one of the outstanding protectors
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of the Constitntion in oir conntry, 1 wonld also like to congratulate
the members of the connnittée for vourimdertaking,

Wo have just heard a brilliant analysis of this subicet, T come hefore
NON S QL snnplv local administrator who has had some practiesl
experience in administering o law whieh has the same objeetives as
those for which these hearings are being held. T have beencan elected
official now for 15 vears and have more than a passing acquaintanee
with fearless, hard-hitting journalism, As o matter of fact, I have a
good many sears to prove it

Senator Tievin. Thelieve it was Elhert TTubbard that said when the
Lord examines ns on the last day, it is not to see whether we have any
medatls but to goe whether we have any scars.

Governor Rocxerrennen, Welll T won't show vou my scars, bt Tve
@ot. them.

ut, as T said at the Toreh of Liberty ceremony for Steve Rogoers,
the Syracnse publisher, T would far prefer o society where a free pross
oceasionally npsets a publie official to a society where public offieials
coitled ever npset freedom of the press,

At the same time, the news media have a clear responsibility to he
accurate, to he fair, to provide balance to all view points. And espe-
cially in this clectronic age, when television can practically create
news, the niedia have the vesponsibility to maintain an honest perspec-
tive—to veport. molehills as molehills. and not as Mount Tveroest.

Before getting into the specifies of the legislative issne before von
today, I'd like to express the philosopliieal basis of my views.

Weo hegin with the fact that freedom of the press is a fundamental
principle on which this Nation was fonnded.

We then have to proceed from that principle to the specific nctions
required to assure continued freedom of the press. And newsen can-
not, operate in freedom unless they can guarantee their news sources
confidentiality.

T am convinced that if reporters should ever lose the right to pro-
tect the confidentiality of their sources, then fearless, ohloctu(, report;
ing, especially investigative reporting, "will simply dry up.

"The hrand of losmn'cefu], probing 10111 nalism that. first 0\])03(,(1 most

.of the serious scandals, corruption, and injustices in our Nation’s his-

tory would simply disappear.

Since we believe in a free press—since the protection of news sources
is indispensable to the maintenance of a free press—then the next
obligation of a free society is to insure that newsmen can assure their
sonrces of confidentiality.

This is exactly what we did in New York in 1970, when I signed the
State’s Freedom of Information bill.

This so-called shield law protects journalists and newscasters from
charges of contempt in any procceding brought under State law for re-
fusmﬂr or failing to disclose in formation and sources of information
obtained in the course of gathering news for publication.

Our New York law is one of the strongest. of the 19 State shield laws
in the country in the protection it affords newsmen.

In fact, our law is one of only two State laws that protect both the
journalist’s confidential sources and the information obtained.

I have been asked to comment on the experience we have had with
our State shicld law in the 2 years since it has been in effect.
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I am pleased to report that our New York State shicld law is work-
ing well indeed.

"T'his is true, in good measure, because our law enforcement people
respect the philosophy behind a shield law.

T'his attitucle is well expressed by Robert Fischer, New York State’s
Speeial Prosecutor of organized erime.

Mr. Fischer states that he and other prosecutors depend heavily on
the published revelations of newsmen for leads into organized crime,
oflicial corruption, narcotics traflic, and similar eriminal action.

This particular prosecutor once obtained 22 convictions in a drive
against organized crime that grew initially out of newspaper revela-
tions,

The papers that initially broke the stories won a Pulitzer Prize.
And the prosecutor got his convictions without any attempt to force
the newspapers to disclose the sources of their exposes,

The president of onr State District Attorney’s Association, Mr., John
O’Hara, reports general satisfaction with our shield law among his
fellow district attorneys.

In brief, our law enforcement people are not expecting newsmen to
do their work for them by trying to force the disclosure of confidential
news sources beyond what they publish,

Indeed, the small munber of shield law cases that have come up so
far testifies to the fact that police and prosecutors respect it and do not
try to outflanlk it to get information that is privileged under our shield
law.

I’d now like to discuss our experience with New York State's shield
law in terms of four basic issues that shield laws raise.

1. Who is covered? Is it only those professionals engaged in gather-
ing news, and not authors, or would-be authors, and others?

2.3Vhat is covered ? Is it both the source and the information, or just
the confidentiality of the source?

3. How is the information received? Is it in a context in which con-
fidentiality has to be either expressed or implied ?

4. Should we have State and Federal Iaws, or IFederal preemaption of
this area? In my opinion, both State and Federal laws are sound bub
not Iederal preemption.

Let us look at New York’s experience under its shield law to the
extent that our law illuminates these points.

WIIO IS COVERED?

New Yorlk’s law is clearly designed to protect the professional
Journalist or newsecaster in the course of his ov her work. Here is a
case in point. '

Mr. Alfrved Balk. the editor of the Columbia Jowrnalism Review at
Colunibia University, wrote an article several years ago on blockbust-
‘ng in Chicago. In it, he relied on an unidentified source for key

“information, Last vear, plaintiffs in a civil suit tried to compel Mr.

Ballc to reveal his confidential sources in a deposition taken in New
York City. He refused. In support of his refusal, the court cited an
Tllinois shield law and quoted direetly from my memorandum ap-
proving New York State's shield law.

What is covered?

DO ATL—TH—11
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New York's law.as 1 said earlier. protects both the confidentiality
of the information. as well as the source,

Here is o ease in point. In the so-called Zomney the Toneeller case,
a gronp of students at Hobart College were heing tried on drag
charges growing out of student protest on the campus.

The defense wanted to prove that “Tommy the Traveller™ was
undercover agent and an investigator of student unrest,

The defense tried to subpena material from CBS. ineluding filn
that had not been used—so-called *out rakes.”™ The network refused,

The court upheld the broadeaster’s refusal, in part. on the grounds
that the New York State shield law gave privileged statns to this
information.

In two other cases. the information did not have privileged status
according to the courts,

After the 1970 riots in the Tombs prison in New York City, an
inmate wrote an unsigned account of the event and .subnnttw] it to
the 1'illage 1 oice newspaper, which then printed his story using his
name,

Thereafter. the distriet attorney’s oftice subpenaed the actial manu-
seript as evidence it wanted in conmection with cases arising ot of
the Tombs riots, :

The paper refused. using the State shield law in part as a defense.
The court held in this case that since the material and its author had
already been made publie, the-shield law did not apply.

In another case. involving the same prison riot, some prisoners
phoned a radio-talk show from the Tombs prison.

The distiet .ltlmn(-\ s office wanted tapes of l]ww calls to use n
prosecuting cases growing out of the riots,

The station, st.mdnw on the State’s shield law. refused. The courts
held that this was not an appropriate application of the shield law
because the information was not confidential since it had already heen
broadeast to the pnblic,

Tn a similar case. the offices of the State department of correctional
services in Albany were bombed in 1971,

The same evening, a New York City radio station received a eall
from someone claiming to represent an organization callesd the
Weather Underground.

The caller gave a location where the station could find a letter in
which the Weather Under around ¢laimed w.sp()nml)lht\ for bombing
the State office,

The text of the letter was read over the air and released to the news
services, But when the Albany County distriet attorney subpenacd
the station for the letter. the station refused, saying that wider the
State’s shield law they did not have to give up the lotter.

The lower court ruled that there was no case of confidentiality in-
volved in this information and ruled ngainst the station, This ¢ase is
now on appeal. .

1 cite these cases. to show the practicality of the law in the way it
operates, ’

Tt seems to me it is very fair and gives necessary protection without
being avbitrary

How is the information received?

RIC

"
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A vitally important shield law question is whether or not the con-
fidential privilege granted to newsmen applies under any cirenm-
stances at all tnnoq—m whether it s Tinited only to information ol-
tained incontidence in the course of news gatherving.

A cnse growing out of the insurrection at Attien Corvectional Fa-
cility in 1971 (Imlsdnv(tl\ with this issue.

A newseaster from a Buffalo station was inferviewing two inmates
insi(lv the walls,

cameratan from the same station was also inside the prison. Sud-
llt‘{l Iy, the two inniates being interviewed were allegedly braught he-
fore s kangaroo conrt and the newsceaster was compelléd to read his
notes there,

The two inmates were found ""'mlfy ol treason™ by the kangaroo
conrt and led off,

Subsequently, they were found murdered. The newseaster and the
vaterianan refused t()toxn[) hefore a grand jury as to their knowledge
of the cuse., )

The conpt has raled against the two men on the hasis that they e
being askad asked to testify on events they happened to witness them-
‘-('l\t's as individuals—and not on events that had heen related to them,
i confidence, bv other prople in their capacity as newsmen,

l his ease is a'so on appeal.

Shontd the Federal Government preempt 4

I inally. I have heen asked to cover today the question of whether
Foderal faw shonld preempt State law in this area.

As a general raled I favor a elimate of federalism that cneonr Aes

-nn.lunmtmn. mnn\atu)n and (l'(‘lltl\lt\’ at all tlnvo l(\\el.s of govern-

mont

“This is healthy. vif: al federalism,

Applying this philosephy to the shield Taws, I helieve we need a I*(-d-

eral law to provide nationwide protection of the press. especially in
th(N' states where no shield Taws presently exist,

It is in the hest interest af all the people that nationwide protections
be established for those engaged in the occupation of news eathering.

At the sume time, I do not favar hav ing the Federal Government pre-
empt the Held.

T recommend that any Federal Taw enacted expiressly reserve to the
states the right to enact measures which are consistent with but go
beyond F ederal Protection.

“And finally, in considering Federal l(ﬂrlslalmn in this area, may T
suggest, on the basis of New York's experience, that particnlay atfon-
tion he paid to the following fundamental questions:

To whom and to what kinds of information is the testimonial privi-
lege intended to apply?

For ex xample. is a reporter who happens to observe. Tot s sy, an
automobile accident, or a mivder, exempt from the ohligations of an
ordinary citizen to assist the autherities merely because he is n
newsman ? ]

The exemption of a newsman to give te"sTlTlon\' under any eivenm-
stanee is not in the intended spirit of the shield laws,

What we have worked toward in our New York law, and what is
necessiry in a Federal shield law, is a sense.of balance Letweeu {wo
vital ob]mh\vq——tlw necessity to maintain a free flow of informatic:n
and reasonahle requirements af effective law enforcement,
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I um fully aware that some newsmen and newspapers, newseasters,
radio and television stations are not infallible founts of information.

1 am fully nware that some news covernge is slanted, incorrect and
sometimes extremely inkind to elected officinls.

But as Chuehill said of democracy, “It is the worst form of govern-
ment—Dhut it's better than all the other ones that have been tried.”

So it is with the press. It may be an imperfeet institution. But it is
positively indispensable to the maintenance of a free society,

And shield laws are nbsolutely indispensable to k~ " = 2 free press
trly {rec.

Thank youn, sir. ’

Senator Ervin. Governor, the subcommittee is deeply grateful to vou
for your very wise exposition of this subject, and particularly for giv-
ing ns the benefit of New York's experience under its State shield Jaw.

As Innderstand the New York shicld law as explained by yon, if: un-
dertakes to deal both with the question of unpublished information
and the sonrees of the information. Where the information has heen
made public by those who gather it, it then loses its confidentiality and
confidentiality is restricted to the unpublished information; is that
correct?

Governor Rocxrrerrer. Unpublished information that was obtained
cither expressly on a confidential basis or implicitly on a confidential
hasis.

Senator Iirvin, In other words, yon would have a requirement of
confidentiality with respeet to information ?

Governor RockerkLLEr. Exactly.

Senator Iirvin. Since I share your philosophy on government, T was
particnlarly impressed by your recognition of the fact this is a field in
which Congress wonld have the power to legislate, but as a practical
matter, it wonld be unwise for Congress to enact a Federal law which
would preempt the entire field. .

I think that is the recognition of what I think is one of the most
raluable aspects of our constitntional system. We should recognize
that the States do have, even in fields that have a national interest, a
very fine part to play in the sense of being laboratories for experiment.
I think that you have made a most valuable snggestion here in sng-
gesting that any act that Congress might make should embody a pro-
vision leaving to the States, the right to go beyond the Federal statute
as long as they comply with the minimums of the Federal statute.

Governor Rockrrrnrer, If I conld amplify on that just a word,
Senator. I think we have a perfect case in point of where we have a
national problem which is already recognized by 19 States who have
acted, showing that the States, becanse of partienlar civcumstances,
and being free to act, have moved ahead of the Congress. A

I fecl equally strongly that the Congress should give basic protec-
tion to the entire country.

ITowever, the concepts that may be developed by the Congress,
which we wonld all obviously accept, may not go as far in terms of
the best interests of the communities in” which we happen to live.
Therefore, we shonld be free to take that additional step. You have
to develop legislation that represents all of the people as seen by
theiv total representation and we have a more limited area, and
that is true for 50 arcas of the country.
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I think our Federal system is an extremely powerful system. It
gives the opportunity for initiative, which is partienlarly important,
in a period of rapid change'in the way in which we live.

I think it is an ideal combination and I am deeply grateful to
you, sit, and your committee for the initiative you have taken, which
1s erucinl for the basic beliefs we hold for the future of our country.

Senator Gonyey. I wonld like to.ccho the sentiments of the Chair-
man, Governor, and say it is very helpful to have this information
of how the workings arc of a very large and working state.

Do you have any idea of how many cases have arisen?

Governor Rockerruier. Very few. We have very few cases. I conld
not. give you the number, but I will send it to you.

The interesting point to me is that this has been accepted by both
of the prosecutors and the press, meaning the media, as a sound and
logienl structure and therefore there have heen very few challenges
to the application which is automatically applied by the Iaw enforce-
ment people.

Senator Guryey. And the law enforcement people do not think it
is really any hindrance to their worlk?

Governor RocrurenLer. No, they do not. This is very interesting.
As o matter of fact, as I mentioned, Judee Fischer, who is our state-
wide prosccutor, feels that it is tremendonsly important that the law
be there to protect the press so that the nress can make a revelation
which in mnany cases they are not able themselves because they do not
have the stafl to obtain and some of their hest cases have come from
revelations made, and I think as a politician and officeholder, I Lave
to say that all of ns in office are aware of this constant scrutiny by
the very energetic and imaginative and aggressive media representa-
tives who are gathering news, and it is a very healthy and important
forco 111 our country. _ _

Senator Gurxny. In other words, the law enforcement people feel
without a shield law they might not be able to puvsue their job as
elfectively?

Governor RockrrenLer. Tixactly, becanse they would not have the
sonrees developed by the media. ' . :

Senator IBrvin, Governor, it scems to me that the experience of our
country has shown that in respect to corruption, which those engaged
in it seck to conceal, we have to depend in a Jarge degree on investi-
gative reporting to ferret out all crime.

Governor RockererLir. You are absolutely right.

Senator Iirvin. And of course, anything which tends to dry up the

'sonrces of that information from investigative reporters, really in the

long run handicaps enforcement of the law.

Governor RockrriLikr. Exactly.

Senator Ervix. Thank you very much. :

Governor Rockrrrrrer. I am very grateful to you, Scenatot. It was
a pleasure and a privilege. '

Mr. Baskig. Mr. Chairman, our next witness is Dr. Frank Stanton,
who has consented to step aside for Dy, I{orry.

T'he next witness is the Lonorable ldward M. I orry.

Senator Exvin. I wish to welcome you to the subcommittee and ex-
press our deep appreciation for your willingness to come and _give -
us the henefit of your observations in a field in which you and tho
organization which you represent are most knowledgeable. .
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STATEMENT OF EDWARD M. KORRY, PRESIDENT, ASSOCIATION
OF AMERICAN PUBLISHERS, INC.

My, Korry. Mr. Chairman, T am very grateful for this opportunity
to testify. I apologize for the fact that you ave being so badly short-
changed in that my association reealls with great pleasure your ap-
pearance hefore it when von explained to them what was happening
in contemporary terms with respeet to first amendment vights,

T come here not only as president of the Association of American
Publishers, but as one who worked for 20 vears in the daily press.
magazines and broadeasting media, and 10 yvears as a representitive
af this conntry as Amhassador to Ethiopia and to Chile, Therefore,
I know both sides of the fenee, = - -

In the interest of speed, T intend to summarize the statement whieh
T have submitted to vour committee, sir. and T want to emphasize
today a point that wns overlooked in the New Yark legislntion to
which Governor Rockefeller has just referred: That is. the exelusion
of hooks and authors, _

You have heard, and yon will be liearing many spokesmen from
newspapers, magazines, radio anddelevision. They will argue that free
flow of information in this democintic society now requires the
the daily, periodical. and eleetrohie press be protected from forced
disclosure of information or sources to Government tribunals.

The publishers who forin the association of which T am president
and who are responsible for approximately 75 percent of the publiea-
tion of books in this country probably wonld not have viewed as
urgent. as necessary the legislation you are now considering. We would
have been content: to rely on the langnage of the first amendment and
helieve it was absolute in its protection of freedom of speech and the -
press until the 5-to—4 decision of the Supreme Conrt, handed down
Iagt Jume 29, whieh held writers are not exempt from governmental

- subpenas of their testimony which cover possible commissions of a
crime.

We ave pleased that most who have appeared before this committee,
and whe will be appearing hefore it, are advocating the inclusion in

. proposed legislation of protection for books, authors, editors and pub-
lishevs of books. Most of the legislation introduced into the Clongress to
deal with this issue covers hooks, specifically or implicitly.

Like the Supreme Court in. 1938, in the unanimous deeision in
Lovellv, City of Griffin, we hold as did Chief Justice Hughes, that the
Tiberty of the press is not confined to newspapers and periodicals, but
that the press in its historic connotation comprehends every sort of
publieation which acts as a vehicle of information and opinion. ,

What is a book? What distinguishes a book from other media of
communication -of information? What is its important contribution
tothe public’s right toknow? ' :

One, it is not. local. It is distributed throughont the country and

. indeed beyond. Tt is not licensed or subject to the pressures that ema-
nate from licensing. It is not subiect fo threats of pettv retribution,
from advertisers or subscribers. It is not usnally restricted to any
editorial viewpoint: That is, most publishers publish many different
sides of the same question. Books are a vital medium.
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Let me refer to the essential nature of books and what happened in
the War hetween the States in the South. swhich had been ahnost totally
dependent upon books produced in the North, I its worst monments,
the Sonth fonnd that it had t6"divert resources away from the war
effort in order to publish books, because withont books the public is
weakened and less informed. Indeed, the South was literally foreed |
to invent its own book publishing industry, '

There is another element that highlights the importance of books.
With the demise of Life and Leok magazines, hooks are inerensingly
beconiing journalistic outlets. We find today the instant jowrnalistie
hoak. As =oon as the President visits China, within the week theve is
a book on the newsstand, When the Pope goes around the world, there
is a book that immediately appearvs thronghout the conntry, Moon
jonrneys and many other events illustrate this trend. Journalists,
working journalists, are increasingly turning to books to expuand and
develop the themes which they have been investignting as daily news-
papermen or representatives of the media.

I only have to mention such nanies as David Broder, Jules Witcover,
David Hatberstam, aned many others known to yon, sir.

It would be patently absurd to say you ean have a law which affords
protection to people and then leave naked those sume people when
they were using the same sources of information, dealing with the same
kinds of information, but put their work into a book. This would create

; a rather grotesque legal situation.

: Now, the definition of an author sonetimes provides drafting diffi-
; enlties. I recognize that. But it goes without saying that a person who
i

i

has established himself as an anthor would be deserving of protection.
_Similarly. a person who had veceived commission from a publisher to
write ¢ book would have sufficient grounds for claiming protection. A
writer who had received an advance royalty would certainly, in car
view, be qualified. . ' :

The conrts do not seem to have much difficulty in recogmizing those
people who are anthors, who have made their living from writing.
"Phé 1RS seems to have little dificulty in identifying who are writers,
who are authors and who ave not. I think if theré 1s a difficulty, it is
the kind of difficulty that we encounter when we say what is duy and
what is night. We know that day turns into night, We know when we.
have reached that point. There is a line at ssme point, but it is possible
and it is certainly not beyond the powers of this committee to identify
that line. .

Finally, sir, I would like to say that the Government claims that we
should trust-it, that there is no need for further legislative action.
That may have been true hefore June 29 of last year, but I would
only say that in the case of the Unitarian Universalist Association,
o religions denomination with a hook publishing arm. the Beacon

, Press, that its experiencg with the Justice Department, following the
- publication of the Pentagon Papers, convinces us that some protective
legislative action is necessary. S )

Another Government agency attempted to interfere with another
publishing house when T'he Politics of Heroin in Southeast Asia,
written by Alfred McCoy, recently came out. Before its publication,
they asked to see the manuseript and attempted to influence the pub-

Q lisher to make certain recommendations and other changes.
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A great French fablist wrote that mistrust is the mother of safety,
I do not believe that we can aflord to trust the words of those who
say we have not done mvﬂmm yet, we have guidelines, why do you
not just leave it the way it is. Tt is the natural process of things, Jefler-
son said, for liberty to yield and l'oroovclnment to gain.

That is why I am here today, sir.

Senator Euviw, Well, I am mnfcfu] to kuow that you share a con-
viction which I have. We not onlv need laws to protect the Govern-
ment ngainst the misdeeds of individuals. but we need laws to protect
individuals against government.. I think that that is onc of the princi-
pal reasons why the ‘Constitution of the United States was written and
especially why the Bill of Rights was inserted in it.

My. Xonrny. I conld not agree more, sir.

Senator Kuvin. T am very much intrigned by your view that the
same protection should he given to books as is ‘given to other forms
of jonrnalism. T thmk until the last fow years hooks were not involved
(uite as much in investigative 1'epmhn as they are now. Beeanse
with the demise of such 10111'11:1]9 as Life, the hooks are having to sup-
plant the field of activity which w as immcﬂv covered by such
journalists.

Mr. Konny. One of the things that is hnppomnw as part of the
revolution in communications, 1s the introduction of machinery that
will enable-tens of thonsands of hooks to he published within a mat-
ter of a day or two. I am grateful to M, Stanton for vielding his
time. I am accompanying five Soviet publishers, indeed people who
control the entire Soviet industry, avonund this country. I am taking
them later to Crawfordsville. Ind., to sce one of these helt prosses in
operation which print-a hook: from start to finish by the thousands
an hour.

The journalistic aspect of books is going to expand enormously.

Senator Ervrx. T am also interested in your reference to the Penta-
gon Papers. Along with Senator Saxbe, I had the privilege of argning:

" the Gravel case before the Supreme Conrt in behalf of the Senate.

The Comvt for the first time, wiscly held that the privilege given a
Senator or Representative by the speceh and debate clanse also cov-
ered the aides who assisted him in the performance of his legislative
duties. But unfortunately, I think the Supreme Court gave a very
narrow interpretation to the speech and debate clanse. It recognized
that neither the Senator nor the Tepl esentative or their aides could he
required. to testify to what was said in a speech nnd dcb’lt(‘ or what
ocenrred in eommittee.

But they virtually held that the conrts conld inguire into how the
Senator or Repr esentative o his aides got, the material that was used .
in the speech or committee procecdmo- That himits the speech and
debate clause protochon to a point where 1t is almost. negligible in
value and it makes it impossible for the Congress to obtain informa-
tion from the Executive. Any mde which obtnmcd classified informa-
tion could be convicted of receiving stolen information even though
the very security of the existence of our conntry might dcpend upon
the divilgence of that information which some official is trying to
hide. And that almost destro